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ST. LOUIS, DECEMBER 24, 1880. 


LOCAL OPTION IN A NOVEL FORM. 








At the last term of the Supreme Court of 
the United States, a case was considered and 
determined which presented a nevel phase of 
‘local option,’’ and one which has been but 
a few times before any of the courts for con- 
sideration. It appears that when the town of 
Colorado Springs was laid out and settled, in 
1873, its founders conceived the idea of 
making it, so far as possible, a temperate 
community, or a ‘‘temperance colony.’’ Todo 
all in their power toward the accomplishment 
of this object, and to influence individual 
conduct as far as possible by public example, 
they made it a condition in the deed to every 
town lot conveyed by them, that intoxicating 
liquors should never be manufactured, sold 
or otherwise disposed of as a beverage in any 
place of public resort, in or upon the prem- 
ises thereby granted. Similar conditions had 
been before resorted to by the founders and 
proprietors of towns, in their deeds to town 
lots, which had been sustained by the courts. 
But the growth and prosperity of Colorado 
Springs have been so unusual, and the cir- 
cumstance that the condition by which lots in 
that town are held was considered by the Su- 
preme Court of the United States, makes its 
example so conspicuous, as to revive the pub- 
lic interest in a legal question not heretofore 
receiving extended attention. 

In Cowell v. Colorado Springs Company,? 
the recitals of the deed made by the founders 
of the town were as follows: ‘That the said 
party of the first part, for and in considera- 
tion of the sum of $250, to it in hand paid by 
the said party of the second part, and also for 
the further consideration of the agreements 
between the parties hereto, for themselves, 
their heirs and legal representatives, coven- 
ant, that intoxicating liquors shall never be 
manufactured, sold or otherwise disposed of 
as a beverage, in any place of public resort, 
in or upon the premises hereby granted, or 


1 8 Colo. 82. 
Vol. 11—No. 926. 





any part thereof; and it is herein and hereby 
expressly reserved by the said party of the 
first part, that in case any of the above con- 
ditions concerning intoxicating liquors are 
broken by the said party of the second part, 
his assigns or legal representatives, then this 
deed shall become null and void, and all 
right, title and interest of, in and to the 
premises hereby conveyed, shall revert to the 
said party of the first part, his successors and 
assigns; and the said party of the second 
part, by accepting this deed, for himself, his 
heirs, executors, administrators and assigns, 
consents and agrees to the reservations and 
conditions aforesaid.’’ It is to be observed 
that by these recitals, not only is it made a 
condition of the deed that liquors shall not be 
made or sold on the premises, but as a part of 
the consideration paid for the land, the 
grantee agrees to keep and observe said con- 
dition. The Colorado Springs Company, 
grantor in the deed, claiming that Cowell, their 
original grantee, had violated this condition, 
brought an action of ejectment to recover the 
property. The contention against the valid- 
ity of this condition was, that it was repug- 
nant to the estate conveyed by the deed, and 
therefore void. The Supreme Court of the 
Territory of Colorado disposed of this objec- 
tion without argument or elaboration, saying 
briefly: ‘‘A condition similar to that in ap- 
pellant’s deed, was held not repugnant to the 
grant, and that the grantor might recover in 
ejectment upon proof of the breach, without 
previous entry, demand or notice. We assent 
to the doctrine and reasoning in Plumb v. 
Tubbs.? 

From the territorial court this case went by 
writ of error to the Supreme Court of the 
United States, whose decision was rendered 
at the October term, 1879.% The reasons for 
sustaining the validity of the condition are 
given at more length: ‘‘Repugnant condi- 
tions,’’ said the court, ‘‘are those which tend 
to the utter subversion of the estate; such as 
prohibit entirely the alienation or use of the 
property. Conditions which prohibit its aliena- 
tion to particular persons, or for a limited peri- 
od, or its subjection to particular uses, are 
not subversive of the estate; they do rot de- 
stroy or limit its alienable or inheritable charac- 


241 N. Y. 442. 
3100U. 8. &. 
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ter.* The reports are full of cases where condi- 
tions imposing restrictions upon the uses to 
which property conveyed in fee may be sub- 
jected, have been upheld. In this way, 
slaughter-houses, soap factories, distilleries, 
livery stables, tanneries and machine shops, 
have, in « multitude of instances, been ex- 
eluded from particular localities, which, thus 
freed from unpleasant sights, noxious vapors, 
or disturbing noises, have become desirable 
as places for residences of families. To hold 
that conditions for their exclusion from prem- 
ises conveyed are inoperative, would defeat 
numerous arrangements in our large cities 
for the health and comfort of whole neighbor- 
hoods. The condition in the deed of the 
plaintiff against the manufacture or the sale 
of intoxicating liquors as a beverage at any 
place of public resort on the premises, was 
not subversive of the estate conveyed. It 
left the estate alienable and inheritable, and 
free to be subject to other uses. It was not 
unlawful nor against public policy, but, on 
the contrary, it was imposed in the irterest 
of public health and morality. We have no 
doubt that the condition in the deed to the 
defendant here is valid and not repugnant to 
the estate conveyed.’’ Accordingly, the 
of the 


judgment territorial court was 
affirmed, allowing the grantor to recover the 
property. 


Plumb y. Tubbs,® decided in 1869, was 
also au action of ejectment by the grantor 
against his original grantee, the condition in 
the deed which was made in 1857, beirg ‘‘that 
the said party of the second part, his heirs or 
assigns, shal] not at any time manufacture or 
sell, to be used as a beverage, any intoxicat- 
ing liquor, or permit the same to be done, on 
the premises hereby conveyed, unless the said 
Joseph Plumb, his heirs or assigns, shal) sell 
other land at the village of Catlarangus with- 
out a similar restriction, or shall manufacture 
or sell such liquor to be used as a beverage 
at the said village, or permit the same to be 
done on any Other land now owned by the 
said Joseph Plumb at the said village.’’ In 
sustaining the condition as not repugnant to 
the estate conveyed, the court illustrated the 
public policy in respect to this form of local 


4 Sheppard’s Touchstone, 129, 131. 
4) N.Y. 442. 





option, as follows: ‘‘The grantor in the 
present case evidently belonged to that clsss 
of men who consider the habitual use of in- 
toxicating liquors as a serious evil. He was 
the owner of a tract of land, which, as I in- 
fer from the case, he purposed to have 
formed into a town or village, by the sale of 
lots to individuals who should build upon 
them. This would give to his property re- 
maining unsold the advantage of the enhanced 
price resulting from suchimprovement. The 
increase of inhabitants would give to himself 
and family the benefits of refined society. It 
was his opinion, as we may infer from his re- 
strictive conveyances, that intemperance was 
a social evil, from which he desired to protect 
himself and his family. We may infer, in 
the same manner, that he considered his re- 
maining prop.rty as more valuable, if located 
in a community where no liquor was sold as 
a beverage, than where its use was permitted. 
These views and wishes can not be pro- 
nounced unreasonable and absurd. The 
grantor had u right to hold them, and he had 
a right to use his property in a manner that 
would accomplish them. Few men would 
object to the sale of a single glass of liquor 
as a beverage, if that were the end of it. 
The argument is made by the grantor, that 
one sale or one glass leads to another, and 
that the only way to prevent excess, is en- 
tirely to prevent its use. He argues that 
there is no limit which can be placed upon its 
sale or use, which will permit its moderate 
use, and which will insure that such use shall 


not become immoderate. To accomplish, 


| therefore, his purpose of preventing intem- 


perance, which he fears may reach his own 
family, which he apprehends may increase 
taxation, which he thinks will depreciate the 
value of his remaining property, he deter- 
mines to adopt a method, which must cer- 
tainly be effectual. He imposes a condition, 
that no intoxicating liquor, in whatever form, 
or to whatever extent, shall be sold upon the 
premises granted. If faithfully observed, 
this condition would certainly produce the 
result desired by the grantor, Whether this 
plan is wise or unwise, is not for us to say. 
No man is bound by law to be wise. He has 
a legal right to be wise or otherwise, as his 
own judgment or his own caprice may deter- 
mine. It is enough here to say, that neither 
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the purpose of the grantor nor his mode of 
accomplishing it can be pronounced unreason- 
able or absurd.’’ This opinion was delivered 
for the court by Hunt, J., who afterwards sat 
as associate justice in the case of Cowell v. 
Springs Co.,® and it was referred to with ap- 
proval by Mr. Justice Field in the opinion of 
the court in the last-named case. 

The same question arose in Connecticut, in 
the case of Collins Manufacturing Co. v. 
Marcy,‘ decided in 1856, which was a suit by 
the grantor to recover the property from a 
remote grantee. The deed, made in 1844, 
contained this condition; ‘‘Provided always, 
and this deed is upon condition, that in case 
any ardent spirits, cordials or wines, shall be 
kept or sold on any part of said premises, or 
in any building erected or to be erected 
thereon, unless it be with other drugs and 
medicines, and sold in similar quantities, 
and in case of sickness only, then and in that 
case the deed shall become void and of no ef- 
fect.’’ Liquors having been sold by a ten 
ant to be drunk on the premises, the plaintiff 
failed to prove that this was with the know- 
ledge and assent of the defendant, and thus 
failed to recover the property. But the court 
said: ‘*Without doubt,the estate of the defend- 
ant would have been forfeited, had there been 
such a sale with his assent, or with his know- 
ledge and without any efforts on his part to 
prevent it,’’? and approval was expressed of 
the instruction given by the trial court to the 
jury, that ‘the condition of the deed was 
valid in law, and if the same had been violat- 
ed, the plaintiffs were entitled to recover.’’ 
The report of this case does not show fully 
the facts which invited the controversy, but 
it was argued for plaintiff, and was doubtless 
the fact, that the plaintiff, a manufacturing 
company, had resorted to the condition in 
question in order to prevent the sale of 
liquors among the employees and workmen in 
its factory. The propriety of such a public 
policy in that locality was, apparextly, not 
controverted by any of the parties connected 
with the litigation; the questions mooted on 
both sides being technical rather than sub. 
stantial, so far as this form of local option 
was concerned, 

O’Brien v. Wetherell,® decided in 1875, 

6100 U, 8. supra, 

725 Conn, 242, 

814 Kas, 616, 








involved a like condition in the deeds to lots 
in ‘*Wetherell’s addition to the town of 
Osage City,’’ executed in 1870. The suit 
was ejectment against a remote grantee, who 
had used the property for ‘‘saloon’’ purpos- 
es. The condition in the deed was substan- 
tially the same as that in the Colorado case, 
though expressed in somewhat different lan- 
guage, the agreement of the grantee to ob- 
serve the condition taking the form of a per- 
sonal covenant, binding himself, his heirs and 
assigns ; and this condition was held sufficient 
to authorize the recovery of the property by 
Wetherell, the original grantor. This conclu- 
sion was reached without extended reasoning 
onthe part of the court, the doctrine held be- 
ing that ‘‘the estate conveyed was clearly an 
estate upon condition subsequent, and the 
condition, until broken, runs with the land, 
beyond all doubt.’’ The reasoning in the 
case of Plumb v. Tubbs,’ was expressly ap- 
proved and concurred in. 

It is to be observed that in none of these 
vases Was any objection raised, or any doubt 
expressed, as to the constitutionality of local 
option when provided for by such conditions 
in the tenure of the soil. The only serious 
objection urged against them was, that they 
are void for repugrancy. But this objection 
fails when it is seen that the supposed repug- 
nancy does not amount to a subversion of the 
estate. 

Various conditions in deeds, the supposed 
repugnancy of which to the estate granted 
has been held by tze courts to be of no force, 
were referred to in the cases cited above, as 
illustrative of the doctrine. Conditions dif- 
fering from those which suppress the liquor 
traftic, but which are most closely apposite, 
are those which regulate, restrict or suppress 
some other kind of business. Among the cas- 
es involving such conditions may be men- 
tioned Sperry v. Pond,'!® where the condition 
was that the grantees should Keep a saw-mill 
and grist-mill doing business on the premises ; 
Warner v. Bennett,!! where the condition was 
that the property should not be used for any 
except educational, religious and other pub- 
liv purposes ; and Doe v. Keeling,” where the 
condition was that no trade or business of 


% Supra. 

1 Ohio, 387. 
11 31 Conn. 468 
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any kind whatsoever should be carried on 
upon the demised premises. In each of these 
cases, the violation of the condition was held 
to work a forfeiture of the estate. 


JUDICIAL DISCRETION. 


The laws of Missouri and those of most of the 
other States provide substantially that it shall be 
the duty of courts to so construe the provisions 
of law relating to pleadings, and so adapt the 
practice thereunder as to distinguish between 
form and substance, and to afford known, fixed 
and certain requisitions in place of the discretion 
of the court or the judge thereof. It would seem, 
however, upon an examination of the reports and 
text books, that the discretion of judges is an im- 
portant factor in the administration of justice. 
It is the arbiter in many cases, and often controls 
the rights of litigants when no appeal lies from 


its exercise. It is an indefinable, intangible some- ; 


thing that bears sway in the conduct of much 
judicial management, and whilst we try to reduce 
everything else. touching the law to certainty and 
fixedness, we claim a place for discretion whose 
dictates no man can foresee. ‘The discretion of 
a judge is said to be the law of tyrants; it is al- 
ways unknown; itis different in different men; 
it is casual, and depends upon constitution, tem- 
per and passion. In the best it is oftentimes 
caprice; in the worst itis every vice, folly and 
passion to which human nature is liable.”’ 1 Bouv. 
Law Dict., 467. 

A list of those matters which are said by courts 
to bein the discretion of judges, will be a long 
and an important one. We propose after calling 
attention to the principal matters of practice and 
procedure governed by the discretion of judges, 
to enter into an examination of the function 
itself which plays so great a part in the law. No 
reference will be had to the discretion’ of judges 
as exercised in criminal practice or the assess- 
ment of punishment when its duration or sc verity 
ean be regulated in many cases only by the char- 
acter or want of character of the particular 
prisoner to be punished. 

I. Mandamus is not to be considered a writ of 
right, but it isin the discretion of the court to 
grant it, and as no writ of error lies, it is a juris- 
diction to be exercised with great caution. 
Chitty’s Pr. lst Am. ed. 791; Selwyn, N. P. 6th 
ed., 1062. The rule may be said to be almost the 
same in regard to the specific enforcement of 
contracts. Like mandamus, the party is not en- 
titled to specific performance as a matter of right, 
but it is always discretionary in the court. Story 
Kq. Jur. Eleventh ed., § 742; Chitty’s Pr. 820; 
Smoot v. Rea, 19 Md. 398; Shriver v. Swiss, 49 
Md. 388. So also of the granting of a certiorari. 
Estes Pl. III., 831; cases cited. So of the grant- 
ing or continuing of an injunction. Hicks v. 
Compton, 18 Cal. 206; Thornton v. Towns, 34 Ga. 
125; Marble v. Bonhotel, 35 Ill. 240; State v. Sul- 








livan, 17 Cal. 102. As a general rule it is discre- 
tionary with a court whether it will interfere be- 
tween members of companies and partnerships 
for the purpose of enforcing duties arising out of 
matters which are properly the subject of inter- 
nal regulation. Carlen v. Drury, 1 V. & B. 154. 
The court has a very wide discretion as to what 
it will do when applied to for a winding-up 
order. Lindley on Part, 1238. As toa wife’s 
equity toa settlement, the amount or propor- 
tion thereof is in the discretion of the 
court. Bishop’s Married Women, § 676. 
As to matters of practice at the trial, it isin the 
discretion of the court to allow or refuse the in- 
troduction of further testimony after resting. 
Meyer vy. Godel, 31 How. Pr. 456. Or to allow a 
leading question to be put. Black vy. Camden, 
ete., R. Co. 45, Barb. 40. Or grant an amerd- 
ment at the trial. Binsrard y. Spring, 42 
Barb. 470. And it is discretionary with the 
judge as to the order of admission of rele- 
vant testimony. Murphy v. Baker, 28 How. 
Pr. 251. As to imposing restrictions on undue 
latitude of cross-examination. President, etc., v. 
Loomis, 32 N. Y. 127. As to the allowance of 
costs. Mo. Statutes—Costs. Harvey v. Chilton, 
11 Cal. 119. And in chancery the allowance of 
costs is entirely discretionary. ‘Tomlinson v. 
Wood, 2 Conn. 396. The granting of a new trial. 
Johnson y. Pendleton, 1 Cal. 133; Ritchie v. 
Bradshaw, 5 Cal. 228; Estes PI. III. 607, cases 
cited; Van Rensselaer v. Whiting, 12 Mich, 449; 
Freeborn vy. Smith, 2 Wall. 160; Barr v. Gratz, 4 
Wheat. 213. The setting aside of a default. Rich 
v. Hathaway, 18 Ill. 548. The filing of additional 
pleas after issue joined. Kammel v. Basset, 24 
Ark. 499. The reinstatement of a cause after dis- 
missal. Vanzant v. Arnold, 31 Ga. 210; Oliver v. 
Hart, 35 111. 55. A motion for security for costs. 
Selby v. Hutchinson, 9 Ill. 319; Heeron v. Beck- 
with, 1 Wis. 17. Whether the court will order the 
filing of a bill of particulars. People v. McKin- 
ney, 10 Mich. 54. The sending out of a jury a 
second time, who say they cannot agree. Coit v. 
Waples, 1 Minn. 134. The limits to be set to the 
scope of remarks of counsel to the jury. Fry v. 
Bennett, 9 Abb. (N. Y.) Pr. 45. The determina- 
tion of which party shall open and close a ease. 
Swartzel v. Dey, 3 Kas. 244. The order of a 
court discharging a juror. Eichelberger v. Nich- 
olson, | Serg. & R. 430. The mere rejection of a 
juror for insufficient cause. Tatum v. Young, 1 
Port. (Ala.) 298. The filing of pleadings out of 
time. Estes PI. ITI. 278, 322. Under the common- 
law system an amendment changing the form of 
the pleading. 1 Chitty’s Pl. 198. Little vy. Mor- 
gan, 31 N. H. 499; and motions to vacate the 
award of arbitrators. City of Detroit v. Jackson, 
1 Doug. 106. 

In the foregoing cases the term “discretion” is 
used in many senses. Sometimes it means a ju- 
dicial function that is final; sometimes one that 
may be appealed from. At times it is considered 
the absolute arbiter; at others it is equivalent to 
such expressions as ‘‘the sound judgment”’ of the 
judge, or to a ‘‘judgment governed by rule and 
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precedent.’’ There is considerable looseness of 
expression among judges upon this subject, each 
one enunciating a rule or signification applica- 
ble to the particular case in hand. 

II. There are certain things said to bein the 


‘discretion of trial courts when there is no appeal 


from the exercise of this power. Where the 
machinery of the law affords no means of review- 
ing the exercise, and when it can in no way be 
controlled, but is absolute and final, governed by 
nothing but the unhampered will of the judge; 
such as the act of granting a new trial or refusing 
to award a mandamus. People v. President, etc., 
13 Wend. 130; Ex parte Skaggs, 19 Mo. 339. The 
cases of Boyce v. Smith, 16 Mo. 317; Leahey v. 
Dugdale, 41 Mo. 518, and Hill vy. Wilkins, 4 Mo. 
86, were decided undera statute restricting the 
number of new trials the court is permitted to 
grant, and do not affect the general doctrine. 
Secondly. There are certain other matters said to 
be in the discretion of trial courts, which will be 
inquired into on appeal if the appellate court 
thinks the court below exercised an ‘‘unsound 
discretion” in relation to them. But this is done 
with reluctance, and in spite of another well es- 
tablished rule, that matters discretionary in the 
lower court can not be discussed on appeal. In 
this, its most usual signification, it is simplya 
ruse or artifice by which appellate courts escape 
much of the annoyance of nisi prius judges. 
Take the case of granting or refusing a continu- 
ance. This is said by all courts to be in the dis- 
cretion of the judge. But there are numerous 
instances where judgments have been reversed 
because in the opinion of appellate courts the 
judge below did not exercise a ‘tsound discre- 
tion”’ in forcing a party to trial. 

In the following cases appellate courts have 
either reversed causes because the lower court 
had abused its discretionary power, or have inti- 
mated that they had the power of reversal, should 
they consider the lower court to have exercised 
‘sunsound discretion.’? Walton v. Walton, 19 Mo. 
667; Bacon v. Parker, 31 Miss. 49; Byrd v. John- 
son, 38 Ga. 113; Savannah, ete., v. Ryan, 38 Ga. 
144; Rich v. Hathaway, 18 Ill. 548; King v. 
Pearce, 4 Tex. 380; Fant v. Miller, 17 Gratt. 187; 
Miles v. Danforth, 37 Ili. 156; Sowards v. Prit- 
chett, 37 Ill. 517; Leabo v. Goode. 67 Mo. 126; 
Ensworth v. Barton, 67 Mo. 622; Roth v. Schloss, 
6 Barb. 308; Gilliland v. Rappleyea, 3 J. S. 
Green (N. J.) 138; Satterwhite v. Littlefield, 
13 S. & M. (Miss.) 302; Powell v. Burrus, 35 
Miss. 605. In Clason v. Shotwell, 12 Johns. 30, 
the court reversed the Supreme Court for an ex- 
ercise of ‘‘unsound discretion’? against a very 
able and learned argument of Chancellor Kent. 
Thirdly. There are other subjects still, which are 
said to bein the discretion of the jud;ze, where 
his every act in relation to them is reviewable by 
an appellate court; as whenitis said that the 
specific enforcement of contracts is in the discre- 
tion of the court. This leaves no difference be- 
tween the exercise of discretion and that of any 
other judicial function. 

The proper definition of ‘‘discretion” as given 





by Webster is: ‘‘Freedom to act according to one’s 
own judgment; unrestrained exerc'se of will;”’ 
but when we come toexamine the definitions of 
‘judicial discretion”’’ as given by judges and text- 
book writers, it will be found that opinions differ 
widely as to whether judicial discretion is or is 
not ‘unrestrained exercise of will or freedom to 
act according to one’s own judgment.’’ Bishop, 
in his work on the Law of Marriage and Divorce, 
gives a definition that seems to accord with the 
general tenor of authority. He says: ‘This ex- 
pression does not imply a power in each individ- 
ual judge to do what he likes; but perhaps it may 
be defined to denote a sort of individual liberty, a 
sort of liberty in the collective judges, and an ad- 
herence to legal principles, biended in such a 
way as shall constitute an established course of 
justice, bending to the circumstances of cases, in- 
stead of requiring the cases to bend to it.”” § 830. 
And while it is true that this is substantially what 
has been said about judicial discretion by very 
many judges, it is nevertheless both illogical and 
unsatisfactory when we come to make an appli- 
tion of it. It is illogical to speak of a liberty that 
is adherent to anything. Liberty is a want of ad- 
herence; and any will or judgment which must 
conform to,—which adheres to or is governed by 
legal principles or anything else, is not ‘*unre- 
strained.’’ The definition can have no application 
to the discretion of a judge who refuses a man- 
damus ; for there the judge has entire liberty, and 
it matters not whether he exercises it in accord- 
ance with legal principles or not. His discretion 
is the criterion, the touchstone, and can not be 
gainsayed. ‘‘Discretion,”’’ it is said in Coke’s Re- 
ports, ‘‘is a science or understanding to discein 
between falsity and truth, between wrong and 
right, between shadows and substance, between 
equity and colorable glosses and pretenses, and 
not todo according to their (the judges’) wills 
and private affections.’ Rooke’s Case, 5 Co. 99, 
b, 100a. So, Lord Mansfield, in Rex v. Wilkes, 4 
Burr. 2539, says: ‘*Discretion, when applied to a 
court of justice, means sound discretion guided 
by law. It must be governed by rule, not by hu- 
mor; it must not be arbitrary, vague and fanciful 
but legal and regular.’’? And Professor Minor, in 
his Institutes, saysin regard to the discretion of 
judges in the enforcement of contracts. **It would 
be a great mistake to suppose that the discretion 
intended has in it aught of arbitrary caprice; it is 
aregulated and judicial discretion governed by 
established rules of equity.’’ But Senator Tracy, 
who wrote the opinion in Judges v. People, 18 
Wend. 94, takes up the cudgels and makes fair 
headway towards demolishing the definitions just 
given. He says: ‘‘It means, when applied to pub- 
lic functionaries, a power or right conferred upon 
them by law, of acting officially, in certain cir- 
cumstances, according to the dictates of their own 
judgment and conscience, uncontrolled by ms 
judgment and conscience of others. * * * 

But what is to be understood by a dinates 
that is governed by fixed legal principles, is, I 
must be allowed to say, something that I have 
not found satisfactorily explained, and what it is 
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not easy for me to comprehend. 
be indulged the license of saying: 


Poetry may 


“*We have a power in ourselves to do it, but it is 
A power which we have no power to do.” 


‘“‘As a matter of faith we can assent to the the- 
ological dogma of ‘an overruled free agency ;’ but 
in a matter of legal reasoning, we are justified in 
asking for pretty strong evidence to convince us 
that a judicial discretion can exist independently 
of the right or power of exercising it.’’ So in 
Platt v. Munroe, 34 Barb. 292, Allen, J., says: 
‘**Motions for new trials are addressed to the dis- 
cretion of the court. The discretion spoken of 
is said to be a legal discretion, not arbitrary; and 
yet it is not governed by fixed rules, for then there 
were no discretion.’’ And the court, in Chase v. 
Davis, 7 Vt. 476, say: ‘It was for the county 
court to dismiss the petition, or to grant it on 
such terms as the discretion of the court might 
dictate. Itis clear that the discretionary power 
of one court cannot be exercised by another, or 
be revised by a proceeding in error.’? Cowen, J., 
in Jenkins v. Brown, 21 Wend. 454, uses the fol- 
lowing language: “It is utterly unsafe in matters 
of discretionary practice, to interpose on writ of 
error by correcting the decisions of inferior 
courts. The very reason why we cannot do it 
with safety is the one adopted by the law itself 
when it declares that the inferior court shall act 
according to its discretion. To say that a magis- 
trate may act diseretionally, is but another mode 
of saying that he is without control.’’ Upon rea- 
son it would seem that this latter view is correct; 
and wien it is said by judges that a matter is 
in the discretion of a trial court, but that this is 
not an arbitrary discretion, but one governed by 
rules, the word is used unadvisedly, and the in- 
ference to be drawn from such language & er- 
roneous. It cannot be said that a matter is left 
to the discretion of a judge, if that discretion (so 
called) be reviewable. His discretion would not 
then be the sole arbiter, but would be placed in 
the same category as any other of his judicial 
acts. He cannot be said to have *‘freedom to act 
according to his own judgment,”’ if another judge 
may pronounce his act a nullity, or if he is bound 
in forming his judgment by rules and precedents. 

It isa great piece of inconsistency for an ap- 
pellate court to say that a certain matter was in 
the discretion of the trial judge, and then to over- 
rule his act; for they could certainly have no 
means of knowing definitely whether he acted 
‘in accordance with his own judgment”’ or not. 
Nor in a case where his act is strictly discre- 
tionary and not reviewable, can it possibly be 
determined what his decision on a given state of 
facts will be. Wecan only approximate to it by 
discreet reasoning, both as to the case and the 
judge himself. Every educated lawyer is trained 
in asystem which has come down from earlier 
ages, and his mental structure bears the impress 
of the system in which it was developed and 
fashioned. His mind is filled with precedents, 





models, conceptions and forms of thought and 


action; and his work must show the influence of 
these forces existing in his mind. If we know 
his systems and his precedents, we may, perhaps, 
guess the result of a controversy submitted to his. 
discretion, which will always be governed by the 
above considerations, and this is what is meant 
by a discretion governed by rules. It can mean 
nothing more. Every fixed rule of law applicable 
toa case must be enforced by courts, and that 
function of a judge is not discretion which is 
subject to rules or guidance by any thing, save 
this inclination with which his mind is thus im- 
bued. 

Who can tell whether a judge decides accord- 
ing to the dictates of his own reason and con- 
science? His individuality so far separates him 
from other men that we can only judge, with cer- 
tainty, of what his mind thinks by his judicial ut- 
terance. As Francis Lieber says: ‘*Had the Crea- 
tor established a means of direct influence of 
mind upon mind among men, such, for instance, 
as the adherents to the theory of animal magnet- 
ism pretend to have found,’? we might perhaps 
comprehend such a thing as a judicial discretion 
governed by rules; for then, and only then, could 
appellate courts tell whether a trial judge had ex- 
ercised his own discretion or been governed by 
extrinsic circumstances, and that what he put 
forth as a fair exercise of his discretion was in 
fact not such exercise. And if there is no way of 
ascertaining whether a judge did decide avcord- 
ing to his own discretion or judgment, and the 
appellate court has under consideration a matter 
properly referable to his discretion, how can they 
find him guilty of error? They can only substitute 
their discretion in place of his, and we thus re- 
duce discretion to the level of any other judicial 
act that may be excepted to and appealed from. 
There is nothing gained by saying that a certain 
act is in the discretion of a judge and then repu- 
diating his exercise of it. It would vastly simpli- 
fy matters to say that only those things are dis- 
cretionary that can not be affected on appeal or 
by mandamus. If in the free and unrestrained 
judgment of a judge he grants a new trial, this 
act may properly be said to be one within his 
discretion. A new trial follows, and there is no 
appeal from the order, nor will the act be con- 
trolled by mandamus or otherwise. But there is 


; no propriety in saying that the specific enforce- 


ment of contracts is in the discretion of a trial 
judge. The expression means that he should, in 
view of all the circumstances of the case. and of 
all the laws and precedents touching the matter, 
exercise his best judgment in rendering his deci- 
sion. This judgment is as much governed by 
fixed rules and established precedents as any of 
his judicial acts, and he is bound to follow them. 
He does not exercise an unrestrained will and his 
decision is subject to reversal, ne matter what it 
may be. 

It being admitted that there are some matters 
which are controlled by the discretion of the trial 
court, this discretion, when exercised, should be 
as binding as a statutory mandate. The statutes 
direct that certain matters shall be submitted to a 
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jury. This must be done, and the result is re- 
viewable by an appellate court, because it is gov- 
erned by rule. They have first the facts as 
ascertained; second, the law; and third, the con- 
clusion or judgment which must be set aside if it 
is not the logical conclusion deducible from the 
premises of fact and law. Another statute directs 
that certain other matters shall be submitted to 
the discretion of the judge. The result is not re- 
viewable by appellate courts, because there is no 
ascertained minor premise to the syllogism. The 
facts submitted are known, and the result; but 
nothing can reveal the workings of conscience, or 
delve into the unrestrained will of the judge. We 
have thus an infallible arbiter to this extent—that 


‘there is no exterior means of convicting con- 


science of error, because its operations are un- 
knowable. 

It would therefore be conducive to exactness in 
legal science, were the term ‘‘discretion’’ applied 
only to that function of a judge which is abso- 
lutely conclusive as to those things submitted to 
it. To say that there are things in his discretion, 
but that he must use a ‘‘sound discretion” in 
reference to them, is to give him no discretion at 
all, and, besides, such language leads to an erro- 
neous view of discretion proper. No attorney 
would hesitate to appeal a case on the ground 
that opposing counsel had been allowed improper 
latitude in his address to a jury. Many judg- 
ments have been reversed for this very reason; 
yet it is said that such matters are in the discre- 
tion of the trial court, and also that appellate 
courts will not interfere with discretionary mat- 
ters. Properly speaking, very few of the in- 
stances cited in the first part of this article are 
*‘in the discretion of the judge.’’ Such expres- 
sions generally mean, simply, that as the written 
law can not cover the modus operandi of all judi- 
cial procedure, certain features thereof are for the 
time being intrusted to the judgment of the conrt. 
They do not mean that the act is not reviewable, 
because such acts have been, and are, daily, com- 
mented on, aftirmed or overturned. 








CONSTITUTIONAL LAW—REPEAL OF LIM- 
ITATION ACT—CRIMINAL LAW. 





STATE v. MOORE. 





Supreme Court of New Jersey, July Term, 1880. 


1. A statute which repeals an act limiting the time 
within which crimes shall be proscribed, is not an ex 
post facto law, within the meaning of the Federal or 
State Constitution. 


2. Aperson committed certain crimes at atime more 
than two years antecedent to the finding of an indict- 
ment, and at a time when the law barred the prosecu- 
tion for such crimes by the lapse of two years; after 
two years had run and the prosecution was thus barred, 
the legislature repealed the act of limitation, and ex- 
tended the time three years beyond the original limit. 
Held, that such repeal and extension were valid. 





This was an indictment for embezzlement, etc., 
and was found in September term, 1879, and at 
the trial the State was permitted to show crimin- 
al acts done within five years antecedent to the 
finding of such indictment. There was no pre- 
tense that the defendant had been a fugitive from 
justice. 

BEASLEY, C. J., delivered tae opinion of the 
court: 

By the 113th section of the criminal procedure 
act itis provided, among other things, that no 
person shall ‘‘be prosecuted, tried or punished 
for any offense not punishable with death, unless 
the indictment shall be found within two years 
from the time of the committing of the offense, 
or incurring of the fine or forfeiture aforesaid.’’ 
On March 14th, 1879, an act was passed changing 
this period of limitation from two years to five. 

At the trial of this case the counsel of the de- 
fendant objected to the reception of any evidence 
showing the commission of any criminal act of 
his client ata date prior to the period of two 
years before March 14th, 1879, and, the objec- 
tion having been overruled, exception was 
taken. On the part of the State it was 
then shown that various acts of embezzle- 
ment had been committed by the defend- 
ant prior to two years before the above-men- 
tioned date, and consequently at a time which 
was more than two years before the finding of the 
present indictment. It will be, therefore, ob- 
served that the defendant may have been con- 
victed for an offense the prosecution of which 
had become barred by the original act of limita- 
tions first above cited. The question, therefore, 
now to be considered by this court, on this ap- 
plication for its advisory opinion, is, whether this 
right to prosecute, thus barred by lapse of time, 
could be resuscitated by the modifying act passed 
in the year 1879. 

The principal position taken against the valid- 
ity of this statute which removes the bar of the 
limitation in question is, that such law is an ex 
post facto law, and is therefore prohibited by both 
the Federal and State Constitutions. 

But does this act bear the legal character thus 
imputed to it? It is impossible intelligently to 
settle this question unless we first ascertain with 
entire clearness, what is an ex post facto law. 

These words are technical, and have, and al- 
ways have had, a fixed and definite meaning in 
their application to criminal law. In the same 
sense they were used before their introduction 
into the Federal Constitution, by Blackstone and 
other English writers; by Hamilton in The Feder- 
alist, and in the resolutions passed by several of 
the State conventions. NordoTI find that since 
such occasions, when subjected to judicial expo- 
sition, they have had any other signification 
ascribed to them. The established import of the 
phrase ex post facto law, in the connection in ques- 
tion, is, a law that originates a punishment, or an 
increase of punishment, for an act already done. 
It was a legislative power to convert that which 
was innocent into that which is criminal, and af- 
ter the transaction to adjudge its culpability and 
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punishment. Referring to the injustice of en- 
forcing laws before their proper promulgation, 
Blackstone says, ‘*There is still a more unreason- 
able method than this, which is called making of 
laws ex post facto: when an action (indifferent in 
itself) is committed, the legislature then, for the 
first time, declares it to have been a crime, and 
inflicts a punishment upon the person who has 
committed it.”” The case of Calder v. Bull, 3 
Dall. 386, is the leading case upon the subject, 
and it announces the doctrine, and which has 
been since uniformly confirmed, that the ex- 
pression ex post facto law applies only to criminal 
laws, and that the phrase as used in the Feder- 
al Constitution declares that the State legisla- 
tures shall not by statute ‘inflict a punishment 
for any act which was innocent at the time it was 
committed, nor increase the degree of punish- 
ment previously denounced for any specified 
offense.’’ Before leaving this interesting case it 
is proper to remark, however, that Judge Chase, 
in his full and able discussion of the subject, ex- 
tends the definition of an ex post facto law soas to 
embrace not only those creating or increasing the 
punishment, but also ‘‘every law that alters the 
legal rules of evidence, and receives less or dif- 
ferent testimony than the law required at the 
time of the commission of the offense, in order 
to convict the offender.’? Such a construction 
obviously expands the constitutional prohibition 
so as to interdict an alteration by subsequent 
legisiation of a part of the legal procedure in 
‘orce at the time of the committing of the offense. 
Iam not aware that this view has ever been sanc- 
tioned by a judicial decision, but it is important 
to notice that it originated notin any loose notion 
with respect to the character or scope of the leg- 
islation that was prohibited, but from the con- 
sideration that this clause of the Constitution was 
remedial, and that the particular subject over 
which it was thns sought to be extended was, 
from special considerations, within the mischief. 
The learned judge thus summarizes the evil uses 
to which these laws had been put by the English 
Parliament; he says: ‘‘Sometimes they respected 
the crime by declaring acts to be treason which 
were not treason when committed; at other times 
they violated the rules of evidence to supply a 
deficiency of legal proof, by admitting one wit- 
ness, when the existing law required two; by re- 
ceiving evidence without oath; or the oath of the 
wife against the husband, or other testimony 
which the courts of justice would not admit; at 
other times they inflicted punishments where the 
party was not by law liable to any punishment; 
and in other cases they inflicted greater punish- 
ment than the law annexed to the offense.’? Con- 
ceiving these to be the evils to be extirpated, 
Judge Chase so amplified the remedy by his con- 
struction, as to make it effective against such 
evils. It should be observed, however, that the 
view so taken has no tendency to introduce any 
uncertainty embarrassing to the present inquiry, 
with respect to the subjects to which the provi- 
sion is applicable, for it still applies only to 
specialized classes of cases. 





a” 


It is obvious, then, accepting either the wider 
or narrower exposition of the constitutional clause 
in question, that it does not comprehend an in- 
hibition against the passage of the enactment 
now challenged by this defendant. This statute 
plainly does not denounce a punishment in con- 
sequence of any act already done which was not 
punishable when done; nor does it increase a 
punishment incident to a past act; nor does it 
affect the mode of proving the offense. It leaves 
all these things absolutely as they were at the 
time of the commission of this crime. All that it 
does is to modify a matter of procedure. The 
legislative declaration that a crime of this class 
should not be prosecuted or punished unless an 
indictment was found within two years, was bene- 
ficial to the defendant as long as the rule existed ; 
but it was a mere privilege, and constituted a part 
of the public policy, being a regulation of the 
course of the prosecution of the crime. It neither 
created the crime, nor in any degree affectcd its 
punishment. In order to bring such an act within 
the category of ex post facto laws, the definition 
of such a law would have to be stretched, so as to 
take in all modifications of law existing at the 
time of the doing of the criminal act that have 
any tendency inimical to the culprit. But there 
is nothing to justify such a notion. Even if the 
extravagant assumption should be admitted that 

is oppressive to disappoint the expectations of 
this defendant, arising out of this abrogated law, 
that he would not be held to answer for crimes of 
this kind after they had slept, perhaps from being 
undiscovered, for over two years, yet such admis- 
sion can not in any degree affect the subject of 
inquiry, because the legislature has the undoubted 
general right to pass retrospective laws, and to 
decide whether such laws, even if they are harsh, 
are not necessary for the public welfare. Nor is 
the circumstance that this limitation existed at 
the time of the doing of these criminal acts, and 
that its removal by subsequent legislation has 
a tendency to increase the risk of pun- 
ishment, anything to the present purpose, because 
such an enhancement of the risk of punishment is 
not prohibited by the clause under review. The 
Constitution does not guarantee to criminals that 
their risk of conviction, arising out of the modes of 
their prosecution, shall not be increased by future 
legislation. Indeed, it seems to run into the ab- 
surd for a criminal to assert an indefeasible right 
as against the legislature, not to be tried or pun- 
ished for his offenses after a specified time; for 
such a claim assumes the semblance of an asser- 
tion that the criminal act was done in reliance on 
such an expectation. I cannot perceive that the 
clause in question is a restraint on the legislative 
power to modify at will any of the regulations of 
the trial of the offense, even in the most essential 
particulars. But for the presence of another con- 
stitutional restriction, the party charged could be 
deprived even of trial by jury. The rule of pro- 

edure that the indictment in matters of this class 
should be tried within two years, was no more 
sacred against repeal than many of the other 
rules designed for the protection of the culprit 
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against possible injustice. In our laws there are 
provisions that on indictment for the higher 
crimes, the person indicted shall have a copy of 
such indictment and a list of the jury served upon 
him two entire days at least before the trial, and 
that every indictment shall be tried the term in 
which issue is joined or the term after, unless the 
court, for just cause, shall allow further time; and 
yet, would it be pretended that an act repealing 
such regulations and operating retrospectively, 
would be an ex post facto law? Itis presumed no 
one would pretend this, and yet their rescission 
would materially and injuriously affect the inter- 
est of delinquents. Laws of this kind are retro- 
spective laws, but not ex post facto laws, and 
they are not, therefore, within the scope of the 
prohibition in question. The mistake sometimes 
made is in omitting to notice that an ex post facto 
law is not a law that in a general way alters the 
old law to the oppression of the party accused; 
but that it is alaw that works oppression in one of 
three enumerated instances, to-wit, when it orig- 
inates or increases the punishment by retrospective 
legislation; or, perhaps, changes the rules of evi- 
dence to the detriment of such accused. If the 
constitutional prohibition forbade any modifica- 
tion et the existing law whose tendency was to 
increase the party’s peril, then, undoubtedly, the 
present law, as well as many of those which have 
been judicially sanctioned, could not be vindi- 
cated. But that such was not the true doctrine 
has been very uniformly decided. ‘The expres- 
sions, ex post facto,’ say the court, in the case 
already cited from Dallas’ Reports, ‘tare tech- 
nical; they had been ir use long before the revo- 
lution, and had acquired an appropriate meaning 
by legislators, lawyers and authors.’’? In Fletcher 
v. Peck, 6 Cranch 87, 138, Chief Justice Marshall 
says: ‘An ex post facto law is one which renders 
an act punishable in a manner in which it was not 
punishable when it was committed ;’’ and Chan- 
cellor Kent eulogizes the comprehensive brevity 
and precision of this definition (4 Kent, 409), and 
this is the definition adopted in the case of Har- 
tung v. People, 22 N. Y. 104, by the Court of Ap- 
peals of the State of New York. To the same 
effect I find the judicial definitions in all the 
books; and yet it seems certain that these con-- 
structions are all wrong, if a law of the kind in 
question embraces not only the particular cases 
thus specified, but the present case also, which is 
the instance Of a law reviving the right to prose- 
cute. The time of limitation as originally pre- 
scribed, had no connection with the punishment 
as then prescribed. Such limitation was beneficial 
to the prisoner, not because it affected the penal- 
ty in any respect whatever, but inasmuch as its 
tendency was to diminish the chances of the dis- 
covery of his crime in case of his guilt, or on the 
assumption of his innocence, to insure a trial 
while the transaction was fresh in the memory of 
the witnesses. Such an advantage is similar in 
kind to the privilege possessed by a prisoner to 
have counsel assigned for his defense, or to have 
the right to challenge peremptorily a certain num- 
ber of jurors, and it has never been supposed that 





the abrogation by subsequent legislation of such 
privileges was unconstitutional. This is the prin- 
ciple sustained by the authorities. A subsequent 
law giving the Government additional challenges 
was adjudged iegitimate in Walston v. Common- 
wealth, 16 B. Mon. 15, and the same result was 
reached with respect to a similar exercise of the 
legislative power authorizing the amendment of 
indictments in State v. Manning. 14 Texas, 402. 
So also a statute was not deemed objectionable in 
its application to past transactions by the Su- 
preme Court of Massachusetts, that abolished the 
common-law doctrine of variance. Common- 
wealth v. Hall, 97 Mass. 570. There are other 
2ases having the same aspect. 

Such changes as these are justly regarded as 
adjustments of the methods of procedure, and 
consequently as being legitimate exercises of 
legislative authority; and in this same class the 
prescription of the time within which a crime 
shall be prosecuted, is placed by Mr. Bishop. On 
this subject this is the language of this experi- 
enced author: ‘A statute of limitation compels 
the State to prosecute the crime within a speci- 
fied period, if at all, by withholding from the 
courts jurisdiction over the offense afterwards. 
And it has already been decided, in a case of 
another class, that if the legislature takes away 
the jurisdiction so that no prosecution can be had, 
it may revive the old, or create a new jurisdiction, 
and, then, though the right to prosecute had once 
lapsed, the prosecution may be carried on under 
the new law. This is something pertaining not 
to the right, but to the remedy, and a statute au- 
thorizing a prosecution after the period of limita- 
tion had lapsed, would seem to come within this 
principle: It pertains to the remedy. It does not 
punish an act innocent when committed, or add 
to the punishment which the law then pre- 
scribed.” 

The authority to which reference is made in this 
extract is that of Commonwealth v. Getchell, 16 
Pick. 452, and the doctrine of which is confirmed 
in Commonwealth y. Mott, 21 Pick. 192. A judg- 
ment was called tor on this point; a person had 
committed certain offenses for which he was 
liable to pnnishment under an existing statute; 
the legislature repealed such statute, and subse- 
quently this repealer was itself repealed ; the ques- 
tion was, whether the culprit could be punished 
under the origina] act so revived. The decision 
was in favor of this exercise of the legisla- 
tive power, and the criminal was accord- 
ingly punished under-the act so resuscitated. In 
that case, as in the present one, there was a period 
during which the crime could not have been pun- 
ished under any law, and there seems to be noth- 
ing more than a fantastical distinction to be 
drawn between the revival of a right to prosecute, 
when such right has been suspended by the revo- 
cation of the statute in which itis inherent, and 
when such effect has been the result of lapse of 
time under a statute of limitations. In either 
event, in my judgment, the right to prosecute 
may be thus restored. 

In addition to the foregoing considerations, it 
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i8 to be remembered that the finding of an uncer- 
tainty with respect to the subject under consider- 
ation, is to resolve the question involved against 
the defendant. The power of the legislature can 
not be circumscribed except upon sure gronnds. 
Such is the familiar rule of construction. Neither 
should it escape observation, that to extend the 
constitutional clause in question so as to embrace 
the present case, would be to extend it indefinite- 
ly; the prohibition would have nothing like set- 
tled boundaries; the entire matter would be 
thrown into confusion. And if it be said that the 
legislative power exercised in this case is liable to 
be much abused to the oppression of the citizen, 
the answer is that this is an imperfection necessa- 
rily inherent in all delegations of the law-making 
prerogative. 

Touching the second point raised in the brief 
of the counsel of the defendant, that the act of 
limitation had the operation of a pardon of the 
crimes antecedently committed by the defendant, 
I think it is sufficient to say, that nothing is per- 
ceived in this statute which wi'l sustain such a 
construction. The design of the law is to protect 
the innocent, and not to absolve the guilty. The 
bar against prosecution established by it can be 
taken advantage of by both of such classes of per- 
sons, and consequently there is no induction to be 
derived from the purpose to be accomplished, of 
an intent to condone an offense. Such a force has 
never heretofore been supposed to be lodged in 
such laws. I have not been able to see any plausi- 
bility in this contention. 

I conclude with the remark that all the authori- 
ties cited in the brief of the defendant’s counsel 
have been carefully examined, and that it is not 
conceived that any of them are in opposition to 
the views above expressed. 

My conclusion is, that the ruling of the trial 
judge was correct. 

VAN SYCKEL, J., concurred; Dixon, J., dis- 
sented. 





CONTRACT RATES FOR SERVICE CON- 
TROL, THOUGH LAW ALLOWS MORE. 





QUIGLEY v. COMMISSIONERS OF SUMNER 


COUNTY. 





Supreme Court of Kansas, July Term, 1880. 


1. Q, having entered into a contract with q county 
board to do all the county printing at rates less than 
those allowed by statute, and having received and done 
such printine, sought to repudiate the contract rates 
and recover at those named in the statute. Held, that 
the contract rates controlled. 


2. Where a contract is made to do certain work at cer- 
tain rates, the contract rates control as to the work ac- 
tually done, although all the work contracted for was 
not given by the employer to the contractor. The latter 
may not repudiate the contract in toto, and recover upon 
a quantum meruit, but may recover any damages sus- 
tained from the employer’s breach of contract. 


Error frem Sumner District Court. 





Quigley & Reed, and A. Smith Devenney for plain- 
tiffs in error; Charles Wilisie, county attorney, 
for defendant in error. 

BREWER, J., delivered the opinion of the court: 

The plaintiffs in error, plaintiffs below, entered 
into a contract with the defendant to do all the 
county printing at rates less than the fees allowed 
by law. Having done the work, they presented 
their bill for the same at legal rates. The board 
of commissioners declining to allow anything in 
excess of the contract price, they appealed to the 
district court, which sustained the action of the 
commissioners. They now bring the question to 
this court. 

Does the contract price control, or may they, 
having obtained the work by means of the con- 
tract, now repudiate its obligations and recover at 
the rates prescribed by law where there is no 
contract? In 1868, the law in force was as fol- 
lows: Sec. 17, of ch. 39, the act fixing fees, pro- 
vided that ‘‘printers shall be entitled to receive 
the following fees,’’ and names the fees for dif- 
ferent services. Sec. 36 of ch. 25, the act pre- 
<cribing the duties of county officers, reads: ‘‘The 
boards of county commissioners of the several 
counties of this State shall have exclusive control 
of all expenditures accruing, either in the publi- 
cation of delinquent tax lists, treasurer’s notices, 
county printing or any other county expenditures: 
Provided, That all county printing shall be let to 
the lowest responsible bidder.’’ This section was 
amended in 1872 by dropping off the proviso. 
Laws 1872, p. 246. With this change, the legisla- 
tion of 1868 is still in force. 

Now the argument is, that the law having pre- 
scribed certain fees for certain work, an agree- 
ment todo the work for less than legal fees is 
without consideration, a mere nudum pactum; that 
the legislature, perceiving the inconsistency be- 
tween two statutes, one fixing fees and the other 
requiring the work to be let to the lowest bidder, 
removed it in 1872, by taking away the latter 
provision; and that now the fees being fixed, the 
sole power of the commissioners is to select the 
party to do the work. This argument is plausible, 
but not sound. The statute of 1868 gave the com- 
missioners exclusive control of the matter of 
county printing, with the limitation that it must 
be given to the lowest bidder. This limitation 
was removed in 1872, but their exclusive control 
was not disturbed. Before 1872, they must; since, 
they may let to the lowest bidder. Taking away 
a limi‘ation in the one direction, does not place a 
limitation in the opposite. Taking away a restric- 
tion upon full discretion leaves the discretion full 
and free, and does not superimpose another re- 
striction. As to the argument that a contract to 
do work for less than legal fees is without consid- 
eration, a distinction must be noticed between 
the contracts of a public officer and those of a 
private individual. The former must do the work 
demanded of him; the latter may do it or not, as 
he pleases. The title of the chapter concerning 
fees is, ‘An act fixing the fees of certain officers 
and persons therein named.” If official services 
are demanded of a sheriff or other officer, he must 
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render them or respond in damages; if services 
are demanded of a private person, he may render 
them or not, as he pleases, and without any lia- 
bility for refusal. The commissioners may com- 
pel asheriff to serve process, but they cannot 
compel any one to do the county printing. The 
printer being then free to act, should be free to 
contract; while the officer who is compelled to 
act, may not be free to contract. Even as to of- 
ficers, the right to contract for services at less 
than legal rates may exist. At least, the author- 
ities are not settled in this respect, though the 
right to demand or contract for compensation 
above such rates is denied. Thus in Gilman v. 
Des Moines, ete. R. Co., 40 Iowa, 200, a contract 
was made with the sheriffin advance to sell certain 
property upon execution fora gross sum in lieu 
of the legal fees. As the amount for which the 
property might be sold could not be anticipated, 
and it was therefore uncertain whether this gross 
sum would be in excess of the legal fees or not, 
the court held the contract invalid. The statute 
made it a misdemeanor to take in excess of legal 
fees, and the court say that the contract must be 
good or bad at the time it is made, and not de- 
pendent for validity on the question of the amount 
thereafter to be realized upon the sale. It is not 
intimated that a contract to do the work at less 
than legal rates would be invalid. No strongeris 
the case of Hall v. Gavitt, 18 Ind. 390, where a 
principal whose compensation was from fees, per- 
mitted another to discharge all the duties and 
receive all the fees in consideration of a gross 
sum. The court declined to consider whether this 
gross sum would or would not be in excess of the 
probable fees. In Hatch v. Mann, 15 Wend. 45, 
service of process at an unseasonable hour was 
asked upon the promise of extra compensation, 
and the promise was held not binding. On the 
other hand, in People, ex rel. v. Board of Police, 
19 N. Y. Sup. Ct. 653, it appeared that the relator 
was appointed by a resolution of the police board 
of New York City, police surgeon, at a salary of 
$1,500. He served as such, and received said 
amount. Thereafter, he claimed that the law 
fixed the salary at $2,250, and that the police 
board had no power to reduce it, and he sued for 
the excess, yet the court held him bound by his 
contract; he had accepted services upon a resolu- 
tion offering $1,500, and had received the $1,500. 
It was a contract, and bound him. Brady, J., said: 
“The agreement to receive fees is neither against 
public policy nor public morals, but rather in 
the spirit of retrenchment. * * * * Thecon- 
tract was made, and is binding.’’ See also Drew 
v. Mayor, 8 N. Y. Sup. Ct. 4438. 

But it is unnecessary to decide whether the con- 
tract of a public officer to do official work at less 
than legal rates, is binding upon him; neither is 
it necessary in this case to determine whether the 
contract in this case before the work had been 
done under it would have been binding. ‘The 
question rather is, whether a private individual, 
having obtained certain work upon a contract to 
do that work for a certain sum, can, after he has 
done the work, repudiate his contract and recover 





a larger amount upon the ground that the statute 
has named the sum which, in the absence of any 
contract, the party should receive for such work. 
The statute says that the printer shall be entitled 
to certain fees—that is, it gives him a right tosuch 
fees; but itis not one of those rights which he 
may not waive. A party may waive any legal 
right, unless public morals or publie policy pro- 
hibit the waiver. Does either prohibit a waiver 
in this case? Is the cause of public morals sub- 
served by allowing a party who is free to accept 
or reject work, and who, in the exercise of that 
freedom, accepts an offer to do certain work at a 
stipulated price, after receiving and doing the 
work, to repudiate his contract and demand a 
higher price? Does public policy prohibit the 
public from availing itself of any reduction in 
the ordinary charges for advertising? We think 
not. If printers’ wages and the cost of paper 
and material fall so that the publisher of a paper 
will receive reasonable profit at prices less than 
the legal rates, we see no sufficient reason why the 
public may not fairly receive the benefit of such 
reduction. It will be perceived that rates are not 
named for county printing alone, but for all legal 
printing. An individual, seeking to sue a non- 
resident, must notify him by publication. For 
such publication, the statute fixes legal rates; 
rates which control in the absence of a contract. 
But no publisher is compelled to do this publica- 
tion. He may decline, and no process will com- 
pel him to do the work. Neither has any partic- 
ular person the right to this kind of work. The 
party may select any paper in the county. There 
is as much freedom as in selecting a grocer from 
whom to buy your groceries. Suppose the legis- 
lature should pass a law that grocers should be 
entitled to receive a certain amount per pound 
for coffee, sugar, etc.: could it fairly be claimed 
that one might not sell for less?—that he must 
charge legal rates? Or, if the statute fixed the 
toll for grinding grain, or for crossing a ferry or 
a bridge, is no contract valid at less than statuto- 
ry rates? Similar is the sale by a printer of his 
services. Why must he be debarred the liberty 
of contracting, and prepared to charge more than 
ordinary market rates for such services? A spe- 
cial argument is made as to the charges for pub- 
lishing the delinquent tax list. As to these, it is 
said that the lots sold pay them; that the county 
treasurer is directed to charge upon each lot the 
cost of advertising and sale; that he does and 
must charge the legal rate, and that if the county 
may legally contract for and pay less, it is, as to 
the difference, speculating off the tax-payer. 
The fallacy of this is, that it assumes that the 
county treasurer must tax, as cost of advertising, 
the amount the printer might receive, and not 
that which he does receive. The statute does not 
sustain this assertion. It reads, that the treasur- 
er shall sell, and continue to sell *‘until such par- 
cel, or so much of each parcel, shall be sold as 
shall be sufficient to pay the taxes and charges 
thereon, including the costs of advertising and 
the fees for selling.’’ Comp. Laws, 1879, p. 960, 
§ 109. Itisthe costs of advertising, that is, the 
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actual costs, and not as respects the selling, the 
legal fees. Ifthe county pays only five cents a 
tract for the advertising, the treasurer should 
charge that amount only against the tract. This 
not only harmonizes the statutes, but gives force 
to the different words employed in the section 
quoted. 

Referring again to the section defining the pow- 
ers of the county commissioners, we find that it 
gives them ‘exclusive control of all expendi- 
tures.’? Does this mean simply that they are to 
audit accounts?—or does it not also give them 
power in the creation of debts? It seems the lat- 
ter. It grants general control as to county ex- 
penditures, both as to items, amounts and par- 
ties. Of curse, this general power may be and 
is limited, in many particulars, by other provi- 
sions of the statute; but where not so lim- 
ited, the general control is with the coun- 
ty commissioners. As they may select the 
janitor for the court-house, and _ contract 
with him for compensation, so they may select 
the party to do the county printing and contract 
with him for his cémpensation. They may not 
name the person to serve process, for the statute 
awards this duty to the sheriff, and the people 
elect the sheriff, but the county printer is not 
elected; he is not an officer. Neither need all the 
printing be given to one person; 7. e., one may 
publish the delinquent tax lists, another -the 
sheriff’s proclamations, and so as to all the varied 
matters which the law requires to be published. 

Without pursuing the argument further, our 
conclusion is that plaintiffs, having contracted:to 
do this work for a certain sum, obtained the work 
by reason of the contract, and having done the 
work, can not now repudiate that contract and 
recover the amount to which the statute would 
have entitled them in the absence of a contract. 

One other matter requires brief notice. The 
contract was for doing all the county printing. 
Plaintiffs offered to show that the commissioners 
had given some of the county printing to other 
parties, and claimed that in consequence of this 
breach by the commissioners, they could repudi- 
ate in toto and recover upon a quantum meruit. 
The-court ruled that the contract controlled so far 
as it could be made applicable, and that plaintiffs 
could recover damages only for the breach, and 
could not repudiate the contract entirely. We 
think the ruling of the dirtrict court correct. 
Usher v. Hiatt, 18 Kas. 195, 5 Cent. L. J. 146; 
Duncan v. Baker, 21 Kas. 99,7 Cent. L. J. 488; 
Field on Damages, § 327. 

It will be noticed that the contract was not to 
do the county printing for a gross sum, but spec- 
ified rates for the different kinds of work. Hence 
there was no difficulty in making the contract ap- 
plicable to all the work done. 

There being no other question in the case, the 
judgment will be affirmed. 

All the justiees concurring. 








NEGOTIABLE INSTRUMENTS — 8TIPULA- 
TION IN PROMISSORY NOTE FOR PAY- 
MENT OF-ATTORNEY’S FEES. 





JONES v. RADATZ. 





Supreme Court of Minnesota, October, 1880. 


A stipulationin a promissory note forthe payment 
ef reasonable attorney’s fees destroys its negotiability. 


Suit by an indorsee against the makers of an 
instrument in the following form: 

“St. Paul, Minnesota, September 7, 1878. 
Three months after date, we, or either of us, 
promise to pay to H. K. White & Co., or bearer, 
$135, payable at the Second National Bank of St. 
Paul, Minnesota, for value received, with twelve 
per cent. interest per annum. from date, and a 
reasonable attorney’s fee if suit be instituted for 
the collection of this note.” 

The makers answered that the nete was pro- 
cured by fraud. The plaintiff claimed to be a 
bona fide holder. The evidence tended to sustain 
the answer. The jury found for defendants. 

GILFILLAN, C. J., in delivering the opinion of 
the court, after stating the facts, said: 

The decisions have permitted considerable de- 
parture from the original simplicity of commer- 
cial paper; stipulations collateral to the obliga- 
tion, such as to seeurity, or the remedy to enforce 
the obligation, have been held not to affect the 
negotiable character of the instrument. But we 
know of no case which concedes that the fixed 
character of the obligation may be changed either 
by making it uncertain as to amount, or time of 
payment, or person by whom or to whom paya- 
ble, or by making it depend to any extent on a 
contingency, without depriving the instrument of 
the negotiability. Certainty, in these respects, is 
essential to negotiability. ‘The instrument before 
us has this certainty as to the $135 and the 
interest. But the whole instrument must be taken 
together. The promise to pay the $135 and in- 
terst is not the whole of the promise—not the en- 
tire obligation created. The entire promise and 
obligation is to pay absolutely that sum and in- 
terest, and in a particular contingency, to-wit, 
the bringing suit by the payee after default, to 
pay afurther amount not fixed, and not capable 
of being ascertained from the instrument itself. 
The suggestion in some of the cases, Sperry v. 
Horr, 32 Iowa, 184; Seaton v. Scoville, 18 Kas. 
433, 5 Cent. L. J. 184, that a stipulation to pay 
attorney’s fee in case of suit relates merely tothe 
remedy,is not sound. For the payee, if he re- 
cover on that part of the promise, must recover, 
not because he is obliged to bring suit, but because 
itis part of the contract and obligation of the 
maker, on which the suit is brought, that 
he will pay them upon the specified con- 
tingency. Those cases, and Gear v. Louisville 
Banking Co., 11 Bush, 180, appear to advance the 
proposition that the instrument may be negotia- 
ble if the amount with which it may be discharged 
at maturity be fixed and certain, even though the 
amount required to discharge it after it has passed 
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maturity, or recoverable upon it in an action, be 
entirely indefinite and uncertain. We think the 
certainty requisite to the negotiability of the in- 
strument must continue until the obligation is 
discharged; and that any provision which before 
that time removes that certainty, prevents the 
instrument from being negotiable at all. The 
stipulation in this instrument for payment of rea- 
sonable attorney’s fees, introduced into the obli- 
gation an element of uncertainty, which prevented 
the instrument being a negotiable note; it was, 
therefore, after transfer to plaintiff, still subject 
to all defenses which the maker had as against 
the original payee. Affirmed. 


NoTe.—Before the decision in Bank v. Gay, 63 Mo. 
33, 3 Cent. L.J.465, was announced, there seemed to be 
a growing tendency to uphold the negotiability of 
promissory notes containing provisions for the pay- 
ment of collection fees, but the tide has changed. 

Woods y. North, 84 Penn. St., 5 Cent. L. J, 167, was 
a suit against an indorser on an instrument which 
provided for the payment of ‘‘five per cent. collection 
fee if not paid when due.” It was held that the in- 
strument was not negotiable, and that the indorser 
was not liable. Sharswood, J., in delivering the 
opinion of the court said: ‘‘In the paper now in 
question there enters an undoubted element of uncer- 
tainty. Itisa mistake to suppose that, if the note 
was unpaid at maturity, the tive per cent. would be 
payable to the holder by the parties. It must go into 
the hands of an attorney forcollection. * * * # 
The amount of the percentage can not be arbitrarily 
determined by the parties. It must be only what 
would be a reasonable compensation to an attorney 
for collection.’’ It was said further that the reason- 
ableness of the fee would be a question for a jury. 
What could be more uncertain? And tothe same ef- 
fect as to the right to fix collection fees, see Daly’s 
Executors v. Maitland, 8 Reporter, 344. In Michigan 
such stipulations have been held void. In Bullock y. 
Taylor, 39 Mich. 187, 7 Cent. L. J. 247, Cooley, J., 
delivering the opinion of the court said: ‘A stipwation 
for such a penalty, we think, must be held void. It is 
opposed to the policy of our laws concerning attor- 
ney’s fees, and it is susceptible of being made the in- 
strument of the most grievous wrong and oppression. 
It would be idle to limit interest to a certain rate, if 
under another name forfeitures may be imposed to an 
amount without limit. The provisionin these notes 
is as much void as it would have been had it called the 
sum imposed by its true name of penalty or forfeiture. 
There is no consideration whatever that can support 
it.’’ This case was approved and followed in Meyer y. 
Hart, 40 Mich. 517. And the same doctrine was an- 
nounced in Witherspoon y. Musselman, 14 Bush, 214, 
8 Cent. L. J. 75, where such stipulations were char- 
acterized as agreements to pay penalties, tending to 
the oppression of the debtor and the encouragement 
of litigation. Woods vy. North, supra, was cited with 
approval in Farquhar y. Fidelity, etc. Deposit Co., 
(U. 8. C. C. C. D. Pa.), 7 Cent. L. J. 334, and it 
was added that, “although there may be reason for 
the difference of judicial decision which exists as to 
the effect upon the commercial character of a note of 
a provision for the additional payment of a fixed per- 
centage for collection, which is expressed upon its 
face, yet there is no conflict of opinion as to the effect 
of such a provision where the amount of the addition 
is determinable only by extrinsic evidence.’’ The 
note in this last case provided for the payment of an 
attorney’s fee of five per cent. for collection, in case 
suit was instituted thereon. 





In Indiana the negotiability of such instruments has 
been upheld on the ground that the stipulation for 
collection fees could have no force excepton a viola- 
tion of the contract. Stoneman vy. Pyle, 35 Ind. And 
the same view has been adopted in Kansas: Seaton v. 
Scoville, 18 Kas. 483, 5 Cent. L. J. 184; and in Iowa, 
Sperry v. Horr,32 Iowa, 134. In Nickerson y. Sheldon, 
33 Ill. it was said that where the attorney’s fee was not 
claimed, the negotiability of the note was not de- 
stroyed by such a stipulation; and in Short v. Coffeen, 
76 Ill. 245, where an indorsee hac sued indorsers, it 
was held that attorney’s fees could not be collected. 
The court said: ‘In an action brought by the in- 
dorsee of a promissory note against the indorser, the 
measure of damages is the amount paid by the as- 
signee to his assignor, with interest. The recovery, 
however, can in no case exceed the amount of the 
note and interest. It was, therefore, error for the 
court to render judgment in favor of the indorsee 
against the indorsers for $17 in excess of the amount 
of the note and interest.’’ ‘Tae excess of $17 was 
an attorney’s fee of ten per cent. stipulated for in the 
note. 

It seems a novel rule of construction which makes 
the original character of a contract depend on the 
subsequent action of the parties thereto. As gene- 
rally understood, it is not sufficient that a note may be 
made certain by some action subsequent to its 
making; to be negotiable, it must be incapable of 
being made uncertain as to amount by reason of any- 
thing contained in the note. It is equally novel to say 
that a written contract may be carved up like a Christ- 
mas turkey, and some of the parts utilized as nego- 
tiable promissory notes, and the other parts put to 
some other useful purpose, as something of a differ- 
ent class and grade from that part which constitutes 
the negotiable promissory note. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF THE UNITED STATES. 


October Term, 1880. 


PaTENT—RE-ISSUE BY COMMISSIONERS MUST BE 
FOR SAME INVENTION.—Under the statute in force in 
1869 and 1870, the commissioner of patents had au- 
thority to grant re-issues only in certain specified 
cases. These were whenever a patent was inoperative 
or invalid by reason of a defective or insufficient 
specification, or by reason of the patentee’s claiming 
as his own invention or discovery more than he had a 
right to claim as new, if the error had arisen by inad- 
vertence, accide nt or mistake, without any fraudulent 
or deceptive irtention. The commissioner was in- 
vested with authority to determine whether the sur- 
rendered patent was valid by reason of a defective or 
insufficient specification, or because the patentee had 
claimed more than he had a right to claim as new; and 
if he found such to be the case, and found also that 
the error had been due to inadvertence, accident, or 
mistake, without fraud, his decision was conclusive, 
and not subject to review by the courts. But the law 
did not confer upon him jurisdiction to grant a re-is- 
sue embracing new matter, ora broader invention 
than what was revealed by his original specification, 
or drawings, or models, except in some cases where 
there was neither model nor drawing. A re-issue 
for anything more was therefore inoperative and void, 
Accordingly this court has repeatedly held, that if on 
comparing a re-issue with its original, the former ap- 
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pears on its face to be for a different invention from 
that described or indicated in the latter, it must be 
declared invalid. Seymour v. Osborn, 11 Wall. 544; 
Russell v. Dodge, 98 U.S. 461. In this casein the 
issue of an original patent for improvements in ovens, 
it appeared by the specifications that the products of 
combustion were carried on their way to the chimney 
through flues exterior to the oven proper and could 
not pass through it. Inthe re-issue the specifications 
showed that the products of combustion passed 
through the oven. Held, a different invention, and 
the commissioner had no authority to grant a re-issue 
of the patent. Affirmed. Appeal from the United 
States Circuit Court for the District of Louisiana. 
Opinion by Mr. Justice STRONG.—Ball v. Langles. 


TRIAL—INSTRUCTIONS—EXCEPTION. — Where, on 
the trial, counsel had asked the court to give a charge, 
consisting of four propositions, and ‘‘ which instruc- 
tions,’’ says the bill, ‘‘the court refused to give, and 
the district attorney excepted:’’ Held, that, accord- 
ing to the well-settled rule of this court, if either of 
these four propositions was erroneous, orin other 
words, if all the charge thus asked was not sound law, 
the court did right in refusing the prayer which pre- 
sented them as a whole. See Johnsonv. Jones, 1 
Black, 120; Harvey v. Tyler, 2 Wall. 338: Lincoln v. 
Claflin, 7 Wall. 189; Brown v. Taylor, 93 U. S. 54. 
Affirmed. In error to the United States Circuit Court 
for the Western District of Tennessee. Opinion by 
Mr. Justice MILLER.— United States v. Hough. 


ADMIRALTY LAW—COLLISIONS—RULES GOVERN- 
ING.—In admiralty in cases of collisions, the rules of 
law are well settled. Where the fault is wholly on 
one side,the partyin fault must bear his own loss and 
compensate the other party, if such party have sus- 
tained any damage. If neither be in fault, neither is 
entitled to compensation from the other. If both are 
in fault, the damages will be divided. 1 Parsons Ship. 
& Adm. 525, 526; The Morning Light, 2 Wall. 556; 
Union S. 8S. Co. v. N. Y. ete. 8. S. Co., 24 How. 313. 
The want of a proper watch is a fault of great weight. 
1 Parsons, 576, 577; The Sapphire, 11 Wall. 170; In- 
diana Ab. Ad. Rep. 330; The Mary T. Wilde, Taney’s 
Dec. 567; The Lydia, 4 Benedict, 523. Ina cause of 
collision the plaintiff, in order to recover entire dam- 
ages, must prove care on his own part, and want of it 
on the part of the defendant. 1 Parsons, 529 and note 
2. This case falls clearly within the first of the cate- 
gories above stated, and the decree of the circuit 
court is affirmed. Appeal from the United States 
Circuit Court for the Eastern District of New York. 
Opinion by Mr Justice SwaAYNE.—Shepherd v. The 
Clara. 


CONSTITUTIONAL LAW—JUDICIAL POWER—ELEV- 
ENTH AMENDMENT—FEDERAL CouRTS.—Upon the 
authority of Cohens v. Virginia, 6 Wheat. 375; Os- 
borne vy. Bank of United States, 9 Wheat. 816; Mayor 
v. Cooper, 6 Wall. 250; Gold-washing and Water Co. 
v. Keyes, 96 U.S. 201, and Davis y. Tennessee, 100 
U. S. 264, 10 Cent. L. J. 251, held to be settled law: 
That, while the Eleventh Amendment of the National 
Constitution excludes the judicial power of the United 
States from suits, in law or equity, commenced or 
prosecuted against one of the United States by citi- 
zens of another State, such power is extended by the 
Constitution to suits commenced or prosecuted by a 
State against an individual, in which the latter de- 
mands nothing from the former, but only seeks the 
protection of the Constitution and laws of the United 
States against the claim or demand of the State; that 
a case in law or equity consists of the right of one 
party, as Well as of the other, and may, properly, be 
said to arise under the Constitution ora law of the 





United States, whenever its correct decision depends 
on the construction of either; that cases arising un- 
der the laws of the United States are such as grow out 
of the legislation of Congress, whether they constitute 
the right or privilege, or claim, or protection, or de- 
fense of the party, in whole or in part, by whom they 
are asserted; that, except in the cases of which this 
court is given, by the Constitution, original jurisgic- 
tion, the judicial power of the United States is to be 
exercised in its original or appellate form, or both, as 
the wisdom of Congress may direct; and, lastly, that 
it is not sufficient to exclude the judicial power of the 
United States from a particular case, that it involves 
questions which do not at all depend on the Constitu- 
tion or laws of the United States; but when a ques- 
tion to which the judicial power of the Union is ex- 
tended by the Constitution, forms an ingredient of the 
original cause, it is within the power of Congress to 
give the circuit courts jurisdiction of that cause, al- 
though other questions of fact or of law may be in- 
volved init. These propositions, now too firmly es- 
tablished to admit of, or to require, further discus- 
sion, embrace the present case, and show that the 
inferior State court erred, as well in not accepting the 
petition and bond for the removal of the suit to the 
Circuit Court of the United States, as in thereafter 
proceeding to hear the cause, It was entirely with- 
out jurisdiction to proceed after the presentation of 
the petition and bond for removal. Affirmed. In er- 
ror to the Supreme Court of Mississippi. Opinion 
by Mr. Justice HARLAN. Mr. Justice MILLER, dis- 
senting.—New Orleans, etc. R. Co. v. State. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


November, 1880. 


OFFICES AND OFFICERS—RETURN OF PROCESS.— 
1. An officer can not in his own discretion make a re- 
turn of a warrant before any other magistrate than 
the one who issued it, when such authority is not ex- 
pressed in the warrant; nor is this defect aided by the 
fact that the officer was required to make ‘‘due re- 
turn’’ of the warrant; there can be no ‘‘due’’ return 
of a warrant, except to the magistrate who issued it, 
unless the warrant itself specificically permits some 
other return. 2. The magistrate, therefore, to whom 
such a return was made, would have no jurisdiction. 
Opinion by LorD, J —Com. v. Intoxicating Liquors. 


CRIMINAL LAW—UNLAWFUL KEEPING OF GAME 
CocK—EVIDENCE.—In the trial of an indictment for 
owning, possessing, keeping and training a game cock, 
‘*with the intent then and there that said bird should 
be engaged in an exhibition of fighting, it appeared 
that certain police officers went to the defendant’s 
house and into the kitchen, the defendant and several 
others being present who attempted to escape, but 
were prevented. In the room the officers founda 
game cock with one steel gaff on, some feathers on 
the floor, and the bird’s wings trimmed; and it also 
appeared that the defendant was the owner of the 
bird. The court, against the defendant’s objection, 
admitted the declarations of two of the persons pres- 
ent to and concerning the officers, that ‘*you have 
come too soon,’’ and “‘let them go to h—1, they can’t 
find anything, and can’t do anything; if they had 
been five minutes sooner, they might have seen some- 
thing.’’ Held, that the declarations were competent, 
not to prove that the defendant owned the game cock, 
but to show the charaeter of that assemblage. and as 
tending to show whether or not the intent of the own- 
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er of the cock was that he ‘‘should be engaged in an 
exhibition of fighting.’’ Opinion by Lorp, J.— 
Com. v. Ratcliffe. 


CONSTITUTIONAL LAW — REGULATION OF COM- 
MERCE.—The provisions of Gen. Stats. ch. 78, sec. 5, 
that ‘‘no person shall cause or permit to be driven or 
floated down Connecticut River, any masts, spars, 
logs or other timber, unless the same are formed and 
bound into rafts, and placed under the care of a suf- 
ficient number of persons to govern and manage the 
same so as to prevent damage thereby;’’ and that, if 
damage occurs by timber being floated or driven in 
violation of the act, the person who causes or permits 
the same to be so driven or floated shall be liable, ete., 
are not unconstitutional as an attempt ‘‘to regulate 
commerce” * * * * ‘*among the smaller States.’’ 
Railroad Company v. Heisen, 95 U. 8. 465, dis- 
tinguished. Opinion by Lorp, J.—Harrigan v. Con- 
necticut River Lumber Co. 





SUPREME COURT OF INDIANA: 


December, 1880. 


PARENT AND CHILD— LIABILITY FOR SERVICES— 
PRESUMPTION—CONTRACT.—The rule is settled in 
this State that where a child continues to live with his 
parents asa member of the family, after he arrives 
at age, or where the parents reside in the family of a 
child, there is no implied understanding on the part 
of either to pay for services rendered, or for board, 
lodging or clothing; but such an understanding may be 
inferred from the circumstances of the case, or arise 
from anexpress contract. The relationship rebuts 
the presumption wnich exists in other cases, that 
compensation was intended, and the circumstances 
must be of such a nature as to overcome the presump- 
tion arising from the relationship of the parties to 
justify the inference that compensation was intended. 
This was an action by ason against his father to re- 
cover for work and labor, and the jury might reason- 
ably infer from the evidence that there was an under- 
standing that the plaintiff should be paid. Affirmed. 
Opinion by Scort, J.—Hiljish v. Hilfish. 


DEED—REFORMATION OF, IN EQUITY — MISTAKE 
—CARELESSNESS.—Courts of equity will not always 
relieve parties from the effects of mistake. If the 
mistake is the resuit of the party’s carelessness or in- 
attention, the court will not interfere, its policy be- 
ing to putall parties to the exercise of a reasonable 
degree of vigilance. 4 Md. Ch. 335; 1 Story Eq. Jur. 
sec. 146; 11 C. E. Green, 434; 8 Ga. 546; 3 Barb. 95. 
Where two joint owners of real estate partition the 
same by the execution of quit-claim deeds, and the 
deeds are read over tothem before execution, and 
they do not mistake the contents thereof, but only the 
effect of such contents, and the misdescription of the 
lands intended to be conveyed by the deeds was the 
result, not of a mistake, but of the carelessness of the 
parties, equity can afford no relief. 40 Ind. 366: 61 
Ind. 147; 66 Ind. 488. Reversed. Opinion by Howk 
J.—Toopsv. Snyder. 


GUARDIAN AND WARD—SUIT ON BOND—RIGHTS 
OF SURETIES—MEASURE OF DAMAGES.—l1. A plead- 
ing which purports to be a reply to two or more para- 
graphs of answer, but is, in fact, a reply to only one, 
is bad on demurrer for want of facts. 46Ind. 153. 2. 
In asuit against a guardian and his sureties on his 
bond, the moneys paid by the guardian for the sup- 
port and education of his ward, and his claim for 
services as guardian, are properly pleaded as a set-off 





by the guardian and his sureties jointly, and such set- 
off can not be defeated by a claim in the ward’s favor 
for services rendered the guardian; and a reply by 
the ward, of such claim, is bad on demurrer. 3. 
Where a guardian provides his ward with proper 
care, boarding, clothing and education, by his con- 
tract with a third person to furnish such necessaries, 
the guardian and his sureties are entitled to credit for 
the amount due to such third person under such con- 
tract, although the guardian has not paid and may 
never pay such amount, or such person may have 
given such amount tothe guardian and have given 
him a receipt therefor without his payment of any 
part thereof. 4. The proper measure of damages in 
a suit upon a guardian’s bond is six per cent. per an- 
num on the moneys received by him, deducting prop- 
er credits at the proper dates; and to the balance 
found due of ;rincipal and interest, ten per cent. 
should be added as damages on the whole sum. 69 
Ind. 166. Reversed, Opinion by Howk, J.—Kinsey 
v. State, ex rel. Shirk. 


CRIMINAL LAW—RAPE—F VIDENCE.—On a trial up- 
on an indictment for rape, evidence that the prosecu- 
trix did not cry out or complain withina reasonable 
time, or claim that the defendant had used force 
against her when she did first complain, and the fact 
that she subsequently had sexual intercourse with the 
appellant, all raised presumptions against her credi- 
bility, which were not overcome by the evidence in 
other respects. Wharton’s Crim. Ev. sec. 273; 2 
Greenlf. Ev. sec. 212; Roseoe’s Crim. Ev. sec. 877; 1 
Russ. Crimes, 921. Reversed. Opinion by NIBLACK, 
C. J.—Eyler v. State. 


PROMISSORY NOTE—ALTERATION OF, BY PAYEE 
--NOTICE BY SURETY TO SUE.—1. Where the payee 
of a note not payable in bank, without the knowledge 
or consent of the maker, writes in a blank space in 
such note the words ‘‘Payable «at the First National 
Bank of Kendallville,’’ the alteration will render the 
note void, even in the hands of a bona fide purchaser 
before maturity without notice of the alteration. 
Marshal v. Drescher, 68 Ind. 354, distinguished; 54 
Ind. 248; 64 Ind. 456. 2. Any surety in a contract, 
when the right of action has accrued, may require the 
holder, by notice in writing, forthwith to institute an 
action on sugh contract; and if the holder does not 
prosecute his action within a reasonable time after 
such notice, the surety is discharged. Three years is 
not a reasonable time within the meaning of the stat- 
ute. 38 Ind. 169. The service of the notice by the 
surety himself is legal service. Reversed. Opinion 
by Howk, J.—McCoy v. Lockwood. 


LIABILITY OF CITIES FOR INJURIES CAUSED BY 
OBSTRUCTIONS IN STREETS.—When a city issues a 
building permit to use and obstruct a street, it is the 
duty of the corporate authorities to see that the per- 
sons thus authorized to use her streets properly 
guard and protect such obstructions; and if she neg- 
ligently fails to perform this duty, she is responsible 
to one who is injured by means of such obstructions, 
while properly using such streets with due care. The 
liabllity of cities] for failure to keep their streets 
and sidewalks in a reasonably safe condition for travel 
can not be escaped on the ground that the persons 
using a part of the street for building purposes may 
themselves be liable to persons injured by the ob- 
struction. It isthe duty of the city to sce that such 
obstructions are kept in such condition by barricades, 
lights or such other means as may be necessary, as to 
render travel reasonably gafe. 45 Ind. 429; 57 Ind. 
192; Clty of Logansport v. Dick, June 3, 1880. Af- 
firmed. Opinion by WORDEN, J.—City of Indian- 
apolisv. Douherty. 
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JUDICIAL SALES—BANKRUPTCY—RIGHTS OF SUR- 
VIVING WIFE.—A conveyance by the proper judge or 
register in bankruptcy of the real estate of an adjudged 
bankrupt, to his assignee. isa judicial sale, within 
the meaning of the act of 1875, Reg. Sess. 178, and the 
inchoate interest of the wife becomes absolute in the 
same manner and to the same extent as upon a judicial 
sale made under the authority of some court of this 
State. 68 Ind. 64. In this case the only title which 
appellant asserts tothe real estate in question came 
to him from the bankrupt, through the proceedings 
in bankruptcy, and he ought not to be heard to say, 
for the purpose of defeating the claim of the wife of 
said bankrupt, that the latter had no title to said real 
estate when he was adjudged a bankrupt. Affirmed. 
Opinion by NIBLACK, C. J—Ketcham v. Schicketanz. 

SUPREME COURT—PETITION FOR RE-HEARING— 
RIGHT OF DEFENDANT TO HIS PEREMPTORY CHAL- 
LENGES.—1. A question can not be presented for the 
first time in the Supreme Court upon a petition for 
re-hearing. 2. In acapital case, where two of the 
jurors were challenged for cause, but the court erro- 
neously overruled the challenges and afterwards the 
jurors were put off by peremptory challenge, Held, 
the error of the court in overruling the challenges was 
not cured by the subsequent exclusion of said jurors 
by peremptory challenge, although it appeared that 
the defendant had not exhausted her peremptory 
challenges when the jury was accepted. Peremptory 
challenges are given by ‘‘the abundant humanity of 
the law,’’ to enable a prisoner to get rid of obnox- 
ious jurors as to whose competency there may be wo 
valid objection, and were not intended for the pur- 
pose of correcting the errors of the trial court. 9 
Grattan, 727; 2 Va. Cases, 297; Id. 875; 1 Denio, 281. 
Petition of the State for re-hearing overruled. Opin- 
ion by Howk, J.—Brown v. State. 





SUPREME COURT OF KANSAS. 
December, 1880. 


INDICTMENT—DESCRIPTION — INSTRUCTIONS.—1. 
‘The defendant was eharged by information with steal- 
ing ‘‘national bank currency and United States treas- 
ury notes of the amount and value of one hundred and 
sixty-four dollurs.’’ J/eld, that the information can 
not, on a motion in arrest of judgment, be held to be 
insufficient on the ground of a supposed iusufliciency 
in the description of the property stolen. 2. On the 
trial,on such an information, the court instructed 
the jury that they might find the defendant guilty, if 
they found that he stole ‘‘national bank currency and 
United States treasury notes, or either,’’ and the jury 
found ‘‘the defendant guilty as charged in the in- 
formation,” and found and assessed ‘‘the value of 
the property stolen at the sum of one hundred and 
sixty-four dollars:”? Held,that the court did not com- 
mit any material error in giving said instruction. 3.The 
court also instructed the jury that ‘‘the possession of 
the property, proven to have been recently stolen, is 
evic ence, from which the jury may infer that the per- 
son in whose possession such property is found is 
guilty of the theft, provided that such possession is 
not explained; and so, when a certain amount of 
property is proven to have been stolen atthe same 
time, and soon thereafter a portion of such stolen 
property is found in possession of the defendant, 
such possession, if unexplained, is evidence from 
which the jury may infer that the defendant is guilty 
of the larceny of the entire amount of property then 
proven to have been stolen.’’ Held, not erroneous, 





although the property stolen was national bank cur- 
rency and United States treasury notes. Affirmed. 
Opinion by VALENTINE, J.—State v. Henry. 
EVIDENCE — CREDIBILITY OF WITNESS — CON- 
TRACT.—1. Equally creditable witnesses will often 
speak of a past event in a different manner, one with 
positiveness and assurance, and the other with doubt 
and hesitation; yet it does not follow that a jury must 
credit the former in preference to the latter, or that 
if they fail so to do, a court is justified in setting aside 
the verdict as against the evidence. 2. A contract 
will not be implied from the mere fact that work is 
done which is beneficial to the party sought to be 
charged. Ifthe circumstances show that the work 
done was primarily and directly for the benefit of the 
party doing it, or under an express contract with a 
party equally interested with the one sought to be 
eharged, andalso that the latter has tothe knowl- 
edge of the party claiming the implied contract made 
an express contract with another to do such work, 
and that the two have worked together performing 
the labor; a jury may be justified in finding that the 
party is liable only upon the express contract. Af- 
firmed. Opinion by BREWER, J.—Muscott v. Stubbs. 
HOMICIDE—INDICTMENT—EVIDENCE OF THREATS 
—CAUTION TO JURORS.—1. An indictment which 
charges a deliberate and premeditated intent to kill 
and murder, that with this intent the defendant made 
a deliberate and premeditated assault, that this as- 
sault was with a rifle or gun, leaden balls, ete., that 
by this assault he gave to deceased a mortal wound, 
of which wound deceased then and there died, suffi- 
ciently charges the crime of murder in the first de- 
gree. 2. Upon the trial of a murder case, a witness 
was permitted to testify over the objections of de- 
fendant as to threats and expressions of dislike made 
by defendant towards deceased, and another was 
asked upon what terms the defendant and deceased 
were, whether friendly or unfriendly: Held, no error. 
8. A court at every separation of the jury, and at 
each adjournment iu a criminal trial, should give the 
statutory admonitions; but where it appears that at 
the first adjournment, and before any separation of 
the jury was had, the court had given this admonition, 
and had stated to the jury that the duty thus declared 
rested upon them whenever out of the jury box until 
the close of the trial, and that the admonition was 
duly given at each adjournment thereafter, and the 
record discloses a trial otherwise fair and impartial, 
the judgment will not be reversed simply because dur- 
ing the sessions of the court several recesses of from 
three to five minutes‘ duration are shown tu bave tak- 
en place without this admonition being given as pre- 
liminary thereto, and this, although the record is si- 
lent as to what took place during such recesses, and 
as to whether any of the jurors Jeft the court room or 
not. 4. The testimony briefly reviewed and held suf- 
ficient to sustain the verdict. 5. On the hearing of a 
motion the court may permit a witness to be called 
before it and examined and cross-examined orally in 
its presence, and is not compelled to receive affidavits 
alone. Affirmed. Opinion by Brewer, J. All the 
justices concurring.—State v. Stackhouse. 
CORRECTING JUDGMENT— STATUTE OF LiMITA- 
TIONS.—Plaintiff in 1874 was an accommodation in- 


dorser upon a note belonging to defendant. The 
maker was insolvent. Suit was brought. Plaintiff 


interposed no answer. Upon request of defendant, 
plaintiff pending the suit paid several hundred dollars 
upon defendant’s promise to credit it on the elaim and 
take judgment for the balance only. Notwithstanding 
this, defendant took judgment for the face of the pa- 
per, of which fact plaintiff soon had knowledge. 
Calling defendant’s attention thereto, he promised to 
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correct the error and allow the payment on the final 
settlement of the judgment. Several payments were 
made from time to time, and this promise frequently 
repeated, but no correction was ever made. Defend- 
ant was the attorney of a company of which plaintiff 
was president. They occupied the same office, and 
had intimate personal and business relations, in the 
latter of which defendant was plaintiff’s confidential 
adviser. After over four years had passed, defend- 
ant refused to credit the judgment with this prior 
payment and demanded the full amount due upon its 
face. Held, in an action brought by plaintiff to com- 
pel the credit of this amount and restrain the collec- 
tion of the judgment therefor, that the statute of lim- 
itations was a barto anyrelief. Aflirmed. Opinion 
by BREWER, J. All the justices concurring.—Sweet 
v. Hentigq. 


NEW TRIAL— NEWLY DISCOVERED EVIDENCE. — 
Where a judgment was rendered in favor of the 
plaintiff and against the defendant, and the defendant 
within less than a year thereafter, though not 
much less, filed a petition fora new trial, on the 
ground of ‘‘newly discovered evidence material for 
the party applying, which he could not with reasona- 
able diligence have discovered and produced at the 
trial’? (Civil Code, sec. 306, sub. 7, and 9, 10). and at 
the trial on this petition the parties agreed that the 
evidence, as set forth and alleged in the petition, 
should be considered as the petitioner’s evidence in 
the case, and the original plaintiff then demurs to 
this evidence, and the court sustains the demurrer: 
Held, that the Supreme Court, in a review of this rul- 
ing, will not consider any errors committed by the 
court below prior to the rendition of the original 
judgment, unless it appears that such errors entered 
into or caused, or materially affected, the subsequent 
ruling of the court below on the deuturrer to the evi- 
dence. And further held, that newly-discovered evi- 
dence, merely cumulative, is not a sufficient ground 
for a new trial. unless it is material; that a new trial 
will not be granted uponthe ground of newly-dis- 
covered evidence which the party (asking the new 
trial). might, by the exercise of reasonable diligence, 
have obtained for the first trial; that a new trial will 
rarely, if ever, be granted on account of newly-dis- 
covered evidence, if the only object of the newly- 
discovered evidence be to impeach the character of a 
witness who testified on the original trial, and certain- 
ly not where the testimony of such witness was imma- 
terial in the case. And further held, under the facts 
of this case, that the court below did not err in sus- 
taining the demurrer to the evidence, and in refusing 
to grant the new trial, Affirmed. Opinion by VaL- 
ENTINE, J. All the justices concurring.— Clark v. 
Norman. 


GARNISHMENT—WHEN FUND NOT SUBJECT TO.— 
M, as cashier of a bank, held acertain promissory note 
against C, and C, to secure the payment of the debt, 
executed to M a chattel mortgage on some cattle, and 
filed the mortgage with the register of deeds, and 
notificd M thereof, who was satisfied therewith. The 
mortgage was irregular and possibly, if considered 
alone, might be held to be void; but, considering it 
along with all the other facts of the case,it could hard- 
ly be considered void. Sometime after its execution, 
C sold the cattie to W, and W agreed to pay the debt 
for which said note and mortgage were given, and 
thereby to remove the mortgage lien from the cattle. 
W, intending to pay said debt and to extinguish said 
lien, went to M’s bank, taking sufficient money for 
that purpose, and called for the note and mortgage. 
M not being in, 8, the assistant cashier of the bank, 
who had sufficient authority therefor, presented the 





note, and agreed to receive the money due thereon; 
but, not having the mortgage, W went out of the 
bank to hunt for the mortgage, and while gone, ang 
within a few minutes after leaving the bank, was 
garnisheed, at the instance of H, a creditor of C, 
who had previously had notice of said mort- 
gage and of the arrangement between C and 
W. Held, That, under the circumstances of this 
case, M became entitled to receive said fund in the 
hands of W; that W became the principal debtor to 
M, with C only as a surety; and thatthe said fund was 
not subject to garnishment, at the time the garnishee 
process was served on W. Aflirmed. Opinion by 
VALENTINE, J.—Center v. MeQuesten. 








QUERIES AND ANSWERS. 





[*.* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 


QUERIES. 


55. Whose property and in wh»3e possession is a dead 
body interred in a ‘county grave yard” or burial place, 
appropriated by common consent to such purpose for 
the use of the public? M. 

Powhatan, Kas. 


56. A sheriff in Missouri failed to apprise execution- 
debtor of right to elect under sec. 2346, Rev. Stat. 1879, 
and levied on real estate of execution-debtor, and sold 
it without ever apprising himof such right. Is the 
whole proceeding of sheriff and deed to purchaser 
void or not? Why? * 

Marysville, Mo. 


ANSWERS. 

51. [11 Cent. L. J. 478.] When F left the note and mort- 
gage in his wife’s possession, she became a bailee, a 
depositary and (the facts not being stated), perhaps a 
mandatary, and was required to use such care as men 
of common sense and common prudence, however in- 
attentive, ordinarily take of their own affairs. Skelley 
vy. Kahn, 17 Ill. 170, and any text book on Bailments. 
Bankers are mandataries in respect to notes, and it is 
their duty to employ responsible sub-agents to do what 
they can not themselves do. A person receiving a let- 
ter to deliver, or money to pay, oranote bya bank to 
collect, and, by negligence omitting to perform the 
trust, is responsible for the damages resulting, although 
acting gratuitously. The delivery and receipt of the 
letter, money or note, is a sufficient consideration to 
support the contract,and is a part execution of it, 2 Kent. 
Com. 571, note. It becomes the duty of the wife to em- 
ploy a competent attorney to bring an action and fore- 
close the mortgage in the name of F. The courts pre- 
sume that an attorney whe appears and brings a suit 
has authority to appear, until his authority is denied, 
and evidence is offered tendiyg to show he has no such 
authority. 1 Pars. on Cont. 113, note; Ransom vy. Jones, 
1 Scam. 291. So the courts presume a man is sane until 
the contrary is proven. Even if F were insane, the suit 
should be commenced in his name, until a conservator 
should be appointed. 1Chit. Pl. (7th Am. Ed.) 20; 78 IL. 
300. BEDFORD. 

Galena, Ill. 
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CURRENT TOPICS. } 





A convention of Missouri lawyers will meet at Kan- 
sas City on the 28th inst., for the purpose of agreeing 
upon some scheme for the relief of the Supreme 
Court of Missouri, to be proposed to the legislature. 
The President, in his annual message, and the attor- 
ney-general in his annual report, have called the at- 
tention of Congress to the fact that the business of 
the Supreme Court of the United States is now nearly 
three years behind; and Mr. Devens proposes that 
the evil be remedied by the creation of intermediate 
courts of error, which, he suggests, can be done by 
adding one circait judge in each circuit except the 
second, the New York circuit, where two should be 
added. These judges, sitting with the circuit justice, 
and with the district judges, under such regulations 
as might be prescribed, would constitute a court 
which should settle all controversies, except those in- 
volving a larger sum than $10,000, or except where, 
in novel or difficult cases, the judges of such court 
might see fit to grant an appeal. The suggestions of 
Mr. Devens are very crude, as we could point out if 
we had space; but he is not to be criticised for this, 
for his professed object is not to proposea definite 
scheme, but merely to draw the attention of Congress 
to the pressing necessity of doing something in the 
premises. 





Hon. Edward A. Lewis, Presiding Justice of the St 
Louis Court of Appeals, has, at the earnest request 
of anumber of leading lawyers in this State, pub- 
lished his views on this subject. They are worthy of 
careful attention. He merely addresses himself to a 
scheme for the relief of the Supreme Court of Mis- 
souri;, but as the courts of last resort in nearly all the 
States are behind their dockets, the subject is one of 
more than local interes. Rriefly stated, Judge 
Lewis’ plan is to divide theSt»,, . ~ three territorial 
departments, in each of which there shall be an Ap- 
peal Court of last resort, of which the Supreme Court 
shall be one. The last decision of the Supreme Court 
on any question of law or procedure, shall be binding 
on each of the two Appellate Courts. In order to pre- 
serve uniformity in the law and its administration, the 
Supreme Court is to have superintending jurisdiction 
over the two Appellate Courts, in so far as it is neces- 
sary to preserve uniformity of decision; so that 
whenever an Appellate Court disagrees with the Su- 
preme Court, or with the other Appellate Court, on 
any question of law or procedure, the Supreme Court 
sends down a certiorari and re-examines the cause. 
Direct appeals are to be permitted from the Circuit 
Courts tothe Supreme Court in certain cases when 
either party desires it. Judge Lewis supports the vari- 
ous features of the scheme he proposes with judicious 
observations, and points out the unmitigated evils 
which flow from a system in which appeals are per- 
mitted from one Appellate Court to another Appel- 
late Court. 





All schemes for the relief of appellate courts di- 
vide themselves into three classes: 1. Those which 
propose to increase the number of judges of the court 
of last resort. 2. Those which propose to increase 
the number of courts of last resort. 3. Those which 
propose to create intermediate appellate courts. The 
objection to the first scheme is, that any increase in 
the number of judges of the court of last resort 
beyond three does not correspondingly increase the 
working capacity of the court. On the contrary, it 
increases the difficulty of thorough consultation; it 
diminishes the confidence of the public in the court, 





by multiplying dissenting opinions; it leads to the 
practical result that many causes are decided in the 
last resort by one judge only, and that the court is 
not uniform in following its own decisions. Nor can 
these evils be remedied by dividing the court into 
sections, as was done in Tennessee. There, although 
the sections were required to consult together on 
every case before entering judgment,the absurd re- 
sult was reached that the two sections overruled each 
other again and again. 





The second system obtains in Texas, where they 
have two courts of last resort, the Supreme Court and 
the Court of Appeals, which latter has final jurisdic- 
tion in criminal cases, and, we believe, in some oth- 
ers. We are not advised as to how this system works 
in Texas, though we do not hear any complaint of it. 
Where, as in that State, it is possible to segregate the 
different subjects of jurisdiction, it would lead to no 
clashing and ought to work well. The decisions of 
each court, on the questions within its peculiar juris- 
diction, would be binding upon the other appellate 
court, and upon the inferiorcourts. We suggest that 
the difficulty of applying this system in Missouri is 
not so great as might at first appear. We understand 
that nearly one-third of the time of the Supreme 
Court is taken up by hearing applications for remede 
ial writs, suchas certiorari, mandamus, habeas corpus 
and quo warranto. If a High Court were created 
composed of three judges, to whom should be given 
this jurisdiction, as well as jurisdiction to hear in the 
last resort all appeals in criminal cases, we think the 
relief of the Supreme Court would be immediate and 
substantial. 





An objection to the third scheme, that of interme- 
diate appellate courts, is, that unless they are given a 
certain tinal jurisdiction they simply create delay, in- 
crease expense, lead to conflicts between appellate 
tribunals, and weaken the confidence of the public in 
the administration of justice. Their jurisdiction can 
scarcely be made final unless reference is had to the 
amount in controversy; and this is contrary to the 
spirit of our institutions, and isa practical denial to 
poor litigants of the same remedies which are ac- 
corded to the rich. The system of Judge Lewis 
is, it would seem, a wise compromise between 
the others. It creates more than one appellate 
court, but makes them all courts of last re- 
sort, subject to an optional right of appeal to the 
Supreme Court in certain cases, and subject to a sup- 
erintending jurisdiction on the part of the latter 
tribunal over the others to the extent of securing 
uniformity in the laws. Itis not to be hoped, how- 
ever, that tbe legislature of Missouri will face the 
real difficulties of the problem, or consent to any- 
thing. more than some temporary make-shift, like a 
commission of appeals, which will work in a lame 
and halting manner, and leave the subject a few 
years hence in a worse condition than at present. 





Imprisonmeut for debt is far from being a thing of the 
past in the United States, as will be seen from a sum- 
mary of the laws on the subject recently published in 
an exchange. In New York ‘‘in one sense it may 
almost be said that, although imprisonment of debtors 
is not abolished in this State, imprisonment for debt 
is; forin almost, if not quite in every case in which 
a debtor may be imprisoned, the debt alone is wholly 
inadequate as a foundation, but fraud or tort in some 
form must be judicially established asa ground for 
the arrest In many cases, however, this fraud or 
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tort is merely an incident toa debt subsisting inde- 
pendent of it, and if we do not attempt to draw fine 
distinctions, and look at the actual results of the 
practice, we shall find that such slight indicia of 
fraud are often treated as sufficient as to justify the 
popular impression that imprisonment for debt still 
flourishes.’’ In Dakota, Idaho, Montana, Nebraska, 
North Carolina, Oregon, South Carolina, Utah, 
Washington, West Virginia, Wisconsin, and Wyo- 
ming, the rule is much the same as in New 
York. In Minnesota. Mississippi; Missouri, Ten- 
nessee, Texas and Georgia imprisonment for debt is 
not allowed. In Virginia it is allowed in case of in- 
tent to leave the State. In California, fraud, embez- 
ziement, the concealment of property to evade 
process. or attempts to abscond or remove or dispose 
of property to defraud creditors are the only grounds 
of arrest. In Nevada it is only allowed for fraud, 
absconding, embezzlement or seeking to defraud 
creditors. In Rhode Island, New Jersey and Ohio it 
is not allowed on contract, except against a debtor 
seeking to defraud his creditors, or for a debt fraud- 
ulently contracted. In Delaware imprisonment is 
only allowed on an affidavit of fraud. In Connecticut 
fraud or tort only is ground of arrest, and the pris- 
oner, if without property not exempt, can be dis- 
charged, unless he has attempted to dispose of his 
property in fraud of creditors. In Illinois imprison- 
ment for debt is not allowed, unless for fraud or for 
refusal to deliver up property for the benefit of cred- 
itors. In actions of tort, however, bail may be re- 
quired. In Iowa and Kansas imprisonment for debt 
is not allowed except for fraud. In Michigan it seems 
to be allowed only for torts, including some actions 
which are in form only on contract, such as a breach of 
promise. In Vermont citizens of the United States can 
not be arrested on contract,uuless about to remove from 
the State, having secreted property. In Indiana and 
Kentucky it must be shown that defendant is about 
to depart, taking with him property, with intent to 
defraud. In New Hampshire it is only allowed when 
the debtor is about to leave the State to avoid payment. 
In Maine imprisonment for debtis not allowed unless 
defendant is about to leave the State with property. 
It is allowed in actions for tort, but on surrendering 
his property the prisoner may be discharged. In 
Massachusetts itis only allowed for intent to leave 
the State to evade payment, or other forms of devices 
to defraud creditors, In Florida it appears that 
there is now no. statute authorizing arrest 
in civil actions, and imprisonment for debt 
is not allowed. In the District of Columbia no 
person can be imprisoned for a debt other than fines. 
In Pennsylvania imprisonment for debt is not allowed 
in actions on contract, excepting proceedings for con- 
tempt and actions for fines and penalties, breach of 
promise and official or professional misconduct. In 
Colorado imprisonment for debt is abolished, and it 
is only where the jury find not only a tort, but that it 
Was committed with malice, fraud or wilful 
deceit, that the defendant can be impris- 
oned, and then not exceeding one year. In 
Arkansas imprisonment for debt is allowed only 
where it was fraudulently contracted, and also de- 
fendant is concealing or removing himself or his 
preperty to elude his creditors. In Alabama the Con- 
stitution (1875) precludes imprisonment for delit. 
In Marvland it is abolished on civil obligations, but 
allowed for fines and penalties’ In Louisiana im- 
prisonment for debtis not allowed, but only a pro- 
visional arrest to compel defendant to appear. In 
New Mexico the debtor may be discharged from im- 
prisonment in five days on surrendering his property, 





In the United States Circuit Court for New Hamp- 
shire recently,in the case of State v. Grand Trunk R. 
Co., an attempt was made on the part of a foreign 
corporation to transfer a prosecution against it from 
the State to the Federal court. The defendant, a 
Canadian railroad company, had been indicted in a 
State court in New Hampshire for negligently injur- 
ing a passenger, under a statute (Gen. Laws N. H. 
685, §14) providing as follows: ‘*If the life of any 
person not in their employment shall be lost by reason 
of the negligence or carelessness of the proprietors of 
any railroad, or by the unfitness or gross negligence 
or carelessness of their servants or agents in this 
State, such proprietors shall be fined not exceeding 
$5.000, nor less than $500, and one-half of such fine 
shall go to the widow, and the other half to the chil- 
dren of the deceased. If there is no child, the whole 
shall go to the widow, and if no widow, to 
his heirs. according to the law regulating 
the distribution of intestate estates.’’ The de- 
fendant brought the case to the Federal court. 
It appearing to that court, however, that the Supreme 
Court of the State had decided that the proceeding 
under the statute was not of a civil nature, but was a 
criminal proceeding, the motion to remand the case 
was granted, Clark, J., saying: ‘*The Supreme 
Court of New Hampshire, the highest court of the 
State, having, in this case, given a construction to the 
statute that it is, in substance, a penal statute, and 
that a suit or proceeding upon itis a criminal pro- 
ceeding, for an infraction of a law of the State, this 
court must adopt that construction. If so, it is quite 
clear this cause must be remanded to the State 
court. This court had no jurisdiction of the sub- 
ject-matter of it when commenced. It has not 
now. The statute of 1875 (§ 2, ch. 137, vol. 18, p. 470, 
U. S. Stat. at Large), under which itis claimed the 
removal of this cause is authorized, provides only for 
the removal of causes of a civil nature. This is 
criminal. There is no doubt that when there is 
proper authority for it, a criminal case may be re- 
moved from a State court tothe Federal courts. It 
was so held in Tennessee v. Davis, 100 U. S. 257, 10 
Cent. L. J. 251. But there is no provision for the re- 
moval of a cause like this under the act of March 3, 
1875, on which the removal depends. The removal of 
the case of ‘Tennessee v. Davis was under an entirely 
different statute and for an entirely different reason. 
In that case arose the question or right of the Federal 
authorities to protect their officers in the discharge of 
their duty. Here is only a claim of citizenship .or 
alienage, and it can not be pretended, successfully, 
that the statute makes provisions for the removal of a 
criminal cause on that account.’’ 





RECENT LEGAL LITERATURE: 


MAXWELL’S PLEADING AND PRACTICE. 

This work by the learned chief justice of Nebraska 
must prove of great value to the profession of that 
State. Inthe words of the author he ‘thas endeav- 
ored to produce a clear, concise and thoroughly prac- 
tical work, in which all questions relating to pleading 
and practice ordinarily arising in the district and 
Supreme Courts, are discussed, and forms of pro- 
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cedure given.’’ The work will likewise be of use to the 
practitioner in any one of the Code States. In one re- 
spect at least it supplies a considerable want. Former 
writers on code pleading and practice have omitted 
to furnish examples of forms of pleading. The 
present work is to a very large extent a book of forms, 
and as such we are glad to welcome it as a much de- 
sired volume. 


—_———— 


WOODS’ REPORTS. 

The third volume of Woods’ Reports just issued 
contains a large number of interesting and important 
cases. Many of these, through the courtesy of the 
reporter, have already appeared in the columns of 
this JOURNAL. Besides these we note the following 
rulings: Where the officers of a city or State provide 
public schools of equal excellence for all children be- 
tween certain ages, but do not allow children of col- 
ored parents to attend the sameschools with children 
of white parents, the rights of the former un- 
der the Constitution and law of the United 
States are not impaired thereby. Bertonneau v. 
Board of Directors p. 177. A horse in appar- 
ent good health was shipped on board a steamer, 
and was delivered at the end of the voyage in a sick 
and dying condition, but without any signs of exter- 
nal injury: Held, that this was not sufficient to 
charge the carrier. Hussey v. The Saragossa, p. 380. 
The elevation of Judge Woods to the Supreme Court of 
the United States will probably close with this volume 
this valuable series of Federal report. 








NOTES. 





—Judge Moncure of the Supreme Court of Appeals 
of Virginia has temporarily retired from the bench 
of that court on account of ill-health.—The Ontario 
(Canada) Government propose to introduce the pro- 
visions of the English Judicature Act into that 
Province. During 1876, 1877, 1878 and 1879, the 
number of cases tried or otherwise disposed of at the 
English Assizes was as follows: 1876.1,285;1877,1,413; 
1878, 1,830; 1879, 1,243. During the same period, of 
4,784 actions tried at Westminster and on circuit, 
there were only 418 during the four years above re- 
ferred to above £500; whilst the number involving 
£500 and under was ‘4,366; and, of tais last number, 
3,764 were cases in which no more than £200 was re- 
covered. 





—Judge William B. Woods. of Georgia, who has 
been nominated by the President as an Associate Jus- 
tice of the United States Supreme Court, vice Mr. 
Justice Strong, resigned, is now United States Cireuit 
Judge for the Fifth Circuit, comprising the States of 
Alabama, Florida, Georgia, Louisiana, Mississippi, 
and Texas. Judge Woods is a native of Ohio, was 
graduated from Yale College in 1845, and shortly af- 
ter was admitted to the bar. In 1858 and 1859 he was 
Speaker of the Ohio House of Representatives. When 
the war of the Rebellion broke out he entered the 
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Union army, where he attained the rank of brigadier- 
general and brevet major-general. He had served in 
Alabama at the end of the war, and was so pleased 
with the South, that he began business life again in 
Alabama. In the year 1868 he was elected State chan- 
cellor of Alabama for a term of six years. He re- 
signed this office upon receiving the appointment of 
circuit court judge. 

——The following is the text of the orderin chan- 
cery, made in the year 1596, imposing punishment on 
a solicitor for drawing a too long pleading. Itis found 
in Munro’s Acta Cancellariw, 692. The hook con- 
tains selections from the records of the court of chan- 
cery, chiefly extracts from the registrars’ books, and 
from reports of masters in chancery during the reigns 
of Elizabeth and James the First. Very many of 
them are at least as quaint as this. ‘*Mylward v. 
Weldon, 15 Feb. 1596. Forasmuch as it now appeared 
to this court by a report made by the now lord keep- 
er (being then Master of the Rolls). upon considera- 
tion had of the plaintiff’s replication, according to an 
order of the 7th of May, anno 37th Regine, that the 
said replication doth amount to six score sheets of 
paper, and yet all the matter thereof which is pertin- 
ent might have been well contrived in sixteen sheets 
of paper, wherefore the plaintiff was appointed to be 
examined to find out who drew the same replication, 
and by whose advice it was done, to the ena that the 
offender might, for example sake, not only be pun- 
ished, but also fined to Her Majesty for that offense; 
and that the defendant might have his charges sus- 
tained thereby, the execution of which order was by a 
later order made by the late Lord Keeper the 26th of 
June, Anno 37th, Regine, suspended, without, any 
express cause shewed thereof in that order, and was 
never since called upon until the matter came to be 
heard on Tuesday last, before the now Lord-Keeper; 
at which time some mention was again made of the 
same replication; and for that it now appeared to his 
Lordship, by the confession of Richard Mylward, alias 
Alexander, the plaintiff’s son. that he, the said Rich- 
ard himself, did both draw, devise and engross the 
same replication; and because his Lordship is of 
Opizion that such an abuse is not in any sort to be 
tolerated, proceeding of a malicious purpose to in- 
crease the defendant’s charge, and being fraught with 
much impertinent matter not fit for this court, it is 
therefore ordered that the warden of the fleet 
shall take the said Richard Mylward, alias Alexander, 
into his custody, and shall bring him into Westmin- 
ster Hall, on Saturday next, about ten o’clock in the 
forenoon, and then and there shall cut a hole in the 
myddest of the same engrossed replication (which is 
delivered unto him for that purpose,) and put the 
said Richard’s head through the same hole, and so 
let the said replication hang about his shoulders, with 
the written side outwards; and then, the same so 
hanging, shall lead the same Richard bareheaded and 
barefaced, round about Westminster Hall, whiist 
the courts are sitting, and shall show him at the bar 
of every one of the three courts within the hall, and 
shall then take him back again to the Fleet, and keep 
him prisoner until he shall have paid 10/7. to Her 
Majesty for a fine, and twenty nobles to the defend- 
ant, for his costs in respect of the aforesaid abuse, 
which fine and costs are now adjudged and imposed 
upon him by this court, for the abuse aforesaid.’’ 








